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TERMS AND CONDITIONS FOR SOLE SOURCE ACQUISITION
This document may be used in conjunction with OMES Form CP002 (Sole Source Acquisition Certification) if negotiated terms and conditions with the supplier do not already exist.
IF THE PURCHASE IS FOR AN INFORMATIONAL TECHNOLOGY (IT) PRODUCT OR SERVICE, LEGAL REVIEW IS REQUIRED.
	[bookmark: _Hlk94794000]GENERAL INFORMATION

	Agency name
	Requisition #

	Brief description of acquisition

	Contract period
	Contract officer name
	Contract officer email

	From:
	To:
	
	

	Supplier

	Company name
	FEIN/SSN
	Supplier ID

	Address

	Contact name
	Contact title

	Phone
	Email
	Fax
	Website

	REGISTRATION WITH THE OKLAHOMA SECRETARY OF STATE

	[bookmark: Check1]|_|	Yes.
	Filing number:

	|_|	No.
	Prior to the contract award, the supplier is required to register with the Secretary of State or must attach a signed statement that provides specific details supporting the supplier’s claimed exemption (sos.ok.gov or 405-521-3911).

	WORKERS’ COMPENSATION INSURANCE COVERAGE

	Bidder is required to provide with the bid a certificate of insurance showing proof of compliance with the Oklahoma Administrative Workers’ Compensation Act.

	|_|	Yes.
	Include a certificate of insurance with the bid.

	|_|	No.
	Exempt from the Administrative Workers’ Compensation Act pursuant to 85A O.S. § 2(18)(b)(1-11). (Attach a written, signed and dated statement on letterhead stating the reason for the exempt status. For more information about workers’ compensation insurance, visit wcc.ok.gov.)

	DISABLED VETERAN BUSINESS ENTERPRISE ACT

	|_|	Yes.
	I am a service-disabled veteran business as defined in 74 O.S. § 85.44E. Include with the bid response: 1) certification of service-disabled veteran status as verified by the appropriate federal agency, 2) verification of not less than 51% ownership by one or more service-disabled veterans, and 3) verification of the control of the management and daily business operations by one or more service-disabled veterans.

	|_|	No.
	I do not meet the criteria as a service-disabled veteran business.

	CONTRACT PROVISIONS

	A. PROVISIONS
A.1 Definitions. In addition to any defined terms set forth elsewhere in the Contract, the Oklahoma Central Purchasing Act and the Oklahoma Administrative Code, Title 260, the parties agree that, when used in the Contract, the following terms are defined as set forth below and may be used in the singular or plural form:
A.1.1 "Acquisition” means items, products, materials, supplies, services and equipment a state agency acquires by purchase, lease purchase, lease with option to purchase, or rental or value provided to the state pursuant to the Oklahoma Central Purchasing Act unless the items, products, supplies, services or equipment are exempt pursuant to the Oklahoma Central Purchasing Act or authority exercised by the state chief information officer.
A.1.2 “Destination” means delivered to the receiving dock or other point specified in the purchase order.
A.1.3 ”Supplier” means an individual or business entity that sells or desires to sell acquisitions to state agencies.
A.1.4 “Customer” means the state agency or entity receiving goods or services contemplated by the Contract.
A.1.5 “Debarment” means action taken by a debarring official under federal or state law or regulations to exclude any business entity from inclusion on the Supplier list; providing a quote; receiving an award of contract with the State and may also result in cancellation of existing contracts with the State.
A.1.6 “Destination” means delivered to the receiving dock or other point specified in the purchase order.
A.1.7 “Federal award” means the Federal financial assistance that a recipient receives directly from a federal awarding agency or indirectly from a pass-through entity.
A.1.8 “Indemnified Parties” means the State and Customer and/or its officers, directors, agents, employees, representatives, contractors, assignees and designees thereof.
A.1.9 Inspection” means examining and testing an Acquisition (including, when appropriate, raw materials, components, and intermediate assemblies) to determine whether the Acquisition meets Contract requirements.
A.1.10 “OAC” means the Oklahoma Administrative Code.
A.1.11 “OMES” means the Office of Management and Enterprise Services.
A.1.12 ”Supplier” means an individual or business entity that sells or desires to sell acquisitions to state agencies.
A.1.13 "Suspension” means action taken by a suspending official under federal or state law or regulations to suspend a Supplier from inclusion on the Supplier list or to be awarded a contract by a state agency subject to the Oklahoma Central Purchasing Act.
A.1.14 “Supplier Confidential Information” means certain confidential and proprietary information of Supplier that is clearly marked as confidential and agreed by the state purchasing director or Customer, as applicable, but does not include information excluded from confidentiality in provisions of the Contract or the Oklahoma Open Records Act.
A.2 Legal Contract Order of Priority.
A.2.1 Contract documents shall be read to be consistent and complementary. Any conflict among the Contract documents shall be resolved by giving priority to Contract documents in the following order of precedence:
a. Any Amendment.
b. Terms contained in this Contract document.
c. Any statement of work, work order, or other mutually agreed Contract documents.
A.3 Scope and Contract Renewal.
A.3.1 At no time during the performance of the Contract shall the Supplier have the authority to obligate any Customer for payment for any products or services (a) when a corresponding Purchase Order is not provided or (b) over and above an awarded Contract amount. Likewise, Supplier is not entitled to compensation for a product or service provided by or on behalf of Supplier that is neither requested nor accepted as satisfactory.
A.3.2 If applicable, prior to any Contract renewal, the State shall subjectively consider the value of the Contract to the State, the Supplier’s performance under the Contract, and shall review certain other factors, including but not limited to the: a) terms and conditions of Contract documents to determine validity with current State and other applicable statutes and rules; b) current pricing and discounts offered by Supplier; and c) current products, services and support offered by Supplier. If the State determines changes to the Contract are required as a condition precedent to renewal, the State and Supplier will cooperate in good faith to evidence such required changes in an Amendment. Further, any request for a price increase in connection with a renewal or otherwise will be conditioned on the Supplier providing appropriate documentation supporting the request.
A.3.3 Upon mutual agreement, the Parties may extend the Contract for 90 days beyond the listed Contract term in Provision 3.
A.4 Contract Effectiveness.
A.4.1 Unless otherwise specifically agreed in writing, the Contract is effective upon the date last signed by the parties. Supplier shall not commence work, commit funds, incur costs, or in any way act to obligate the State until a proper purchase order has been issued.
A.4.2 All Contract transactions, and any Contract document related thereto, may be conducted by electronic means pursuant to the Oklahoma Uniform Electronic Transactions Act.
A.5 Certification Regarding Debarment, Suspension and Other Responsibility Matters. The Supplier and any subcontractor agree to the following conditions and certify to the best of their knowledge and belief that they and their principals or participants:
A.5.1 Are not presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded by any federal, state or local entity.
A.5.2 Have not within a three-year period preceding this Contract been convicted of or pled guilty or had a civil judgment rendered against them for commission of fraud or a criminal offense in connection with obtaining, attempting to obtain, or performing a public (federal, state or local) contract; or for violation of federal or state antitrust statutes or commission of embezzlement, theft, forgery, bribery, falsification or destruction of records, making false statements or receiving stolen property.
A.5.3 Are presently not indicted for or otherwise criminally or civilly charged by a governmental entity (federal, state or local) with commission of any of the offenses enumerated in paragraph A.3.1.2 of this certification.
A.5.4 Have not within a three-year period preceding this Contract had one or more public (federal, state or local) contracts terminated for cause or default.

A.6 Suspension of Supplier.
A.6.1 Supplier may be subject to Suspension without advance notice and may additionally be suspended from activities under the Contract if Supplier fails to comply with confidentiality, privacy, security, environmental or safety requirements applicable to Supplier’s performance or obligations under the Contract.
A.6.2 Upon receipt of a notice pursuant to this section and pursuant to 260 OAC:115-3-21, Supplier shall immediately comply with the notice terms and take all necessary steps to minimize the incurrence of costs allocable to the work affected by the notice. If a purchase order or other payment mechanism has been issued and a product or service has been accepted as satisfactory prior to receipt of notice by Supplier, the Suspension does not relieve an obligation to pay for the product or service but there shall not be any liability for further payments ordinarily due under the Contract during a period of Suspension or suspended activity or for any damages or other amounts caused by or associated with such Suspension or suspended activity. A right exercised under this section shall not be an exclusive remedy but shall be in addition to any other rights and remedies provided for by law. Any amount paid to Supplier in the form of prepaid fees attributable to a period of Suspension or suspended activity shall be refunded.
A.6.3 Such Suspension may be removed, or suspended activity may resume, at the earlier of such time as a formal notice is issued that authorizes the resumption of performance under the Contract or at such time as a purchase order or other appropriate encumbrance document is issued. This subsection is not intended to operate as an affirmative statement that such resumption will occur.
A.7 Certification Regarding State Employees Prohibition From Fulfilling Services. Pursuant to 74 O.S. § 85.42, the Supplier certifies that no person involved in any manner in development of the Contract employed by the State shall be employed to fulfill any services provided under the Contract.
A.8 Open Records and Confidentiality.
A.8.1 Financial or proprietary information submitted by a Supplier may be designated by the state purchasing director as confidential and the Customer may reject all requests to disclose information designated as confidential pursuant to 62 O.S. § 34.11.1(H)(2) and 74 O.S. § 85.10. Supplier claiming any portion of this contract as proprietary or confidential must specifically identify what documents or portions of documents they consider confidential and identify applicable law supporting their claim of confidentiality. The state purchasing director shall make the final decision as to whether the documentation or information is confidential pursuant to 74 O.S. § 85.10. Otherwise, documents and information contained within this contract are public records and subject to disclosure after the contract award or the contract is canceled.
A.8.2 The Supplier agrees to maintain the strict confidentiality of all Confidential Information received or accessed during the provisions of services. The Supplier shall not use, disclose or permit the use or disclosure of any Confidential Information except as necessary to perform obligations under this Contract or as expressly authorized by the State in writing. The Supplier agrees to implement and maintain appropriate administrative, technical, and physical safeguards to protect the confidentiality, integrity, and availability of Confidential Information, in compliance with applicable state and federal regulations and the provisions of this Contract.
A.8.3 Should Supplier, its employees, officers, directors, subsidiaries, affiliates, agents, representatives, assigns, subcontractors, independent contractors, successor, or any other persons or entities breach this subsection, Supplier assumes all liability, costs and damages for their agents actions and agrees to indemnify, defend, and hold harmless the State, its agencies, officers, employees and agents from and against any and all claims, demands, liabilities, damages, losses, costs, expenses and judgment, including reasonable attorneys’ fees and costs of litigation, arising out of or related to such.
A.9 Contract Modification.
A.9.1 The Contract is issued under the authority of the state purchasing director or through the delegated authority from the state purchasing director to the requisitioning agency who signs the Contract. The Contract may be modified only through a written Contract Modification, signed by the state purchasing director or the chief administrative officer of the requisitioning agency.
A.9.2 Any change to the Contract, including but not limited to the addition of work or materials, the revision of payment terms or the substitution of work or materials, directed by a person who is not specifically authorized by OMES Central Purchasing in writing signed by the state purchasing director or through the delegated authority from the state purchasing director to the requisitioning agency, or made unilaterally by the Supplier, is a breach of the Contract. Unless otherwise specified by applicable law or rules, such modifications, including unauthorized written Contract Modifications, shall be void and without effect, and the Supplier shall not be entitled to any claim under this Contract based on those modifications. No oral statement of any person shall modify or otherwise affect the terms, conditions or specifications stated in the resultant Contract.
A.10 Delivery, Inspection and Acceptance.
A.10.1 Unless otherwise specified in the awarding documents, all deliveries shall be FOB Destination. The Supplier awarded the Contract shall prepay all packaging, handling, shipping and delivery charges and firm prices quoted in the Contract shall include all such charges. All products and/or services to be delivered pursuant to the Contract shall be subject to final inspection and acceptance by the State of Oklahoma at destination. The State of Oklahoma assumes no responsibility for goods until accepted by the State of Oklahoma at the receiving point in good condition. Title and risk of loss or damage to all items shall be the responsibility of the Supplier until accepted by the receiving agency. The Supplier awarded the Contract shall be responsible for filing, processing and collecting any and all damage claims accruing prior to acceptance.
A.10.2 Supplier awarded the Contract shall be required to deliver products and services as described or before the required date. Deviations, substitutions or changes in products and services shall not be made unless expressly authorized in writing by OMES Central Purchasing.
A.11 Invoicing and Payment.
A.11.1 Upon submission of an accurate and proper invoice, the invoice shall be paid in arrears after products have been delivered or services provided and in accordance with applicable law. Invoices shall contain the purchase order number, a description of the products delivered or services provided and the dates of such delivery or provision of services. An invoice is considered proper if sent to the proper recipient and goods or services have been received.
A.11.2 Pursuant to 74 O.S. § 85.44B, invoices will be paid in arrears after products have been delivered or services accepted as satisfactory.
A.11.3 Payment of all fees under the contract shall be due net 45 days. Payment and interest on late payments are governed by 62 O.S.§ 34.72. Such interest is the sole and exclusive remedy for late payments by a state agency and no other late fees are authorized to be assessed pursuant to Oklahoma law.
A.11.4 Additional terms which provide discounts for earlier payment may be evaluated when making an award. Any such additional terms shall be no less than 10 days increasing in five-day increments up to 30 days. The date from which the discount time is calculated shall be the date of a proper invoice.
A.12 Travel Expense. Reimbursable travel is not permitted under the terms of this contract or contract renewals. Supplier shall include travel expenses in the total acquisition price pursuant to 74 O.S. § 85.40.
A.13 Tax Exemption. State agency acquisitions are exempt from state sales taxes and federal excise taxes. Suppliers shall not include these taxes in price quotes.
A.14 Audit and Records Clause.
A.14.1 As used in this clause, “records" includes books, documents, accounting procedures and practices, and other data, regardless of type and regardless of whether such items are in written form, in the form of computer data or in any other form. In accepting any Contract with the State, the Supplier agrees any pertinent state or federal agency will have the right to examine and audit all records relevant to execution and performance of the resultant Contract.
A.14.2 The Supplier awarded the Contract is required to retain records relative to the Contract for the duration of the Contract and for a period of seven years following completion and/or termination of the Contract. If an audit, litigation or other action involving such records is started before the end of the five-year period, the records are required to be maintained for two years from the date that all issues arising out of the action are resolved or until the end of the five-year retention period, whichever is later.
A.15 Assignment and Permitted Contractors.
A.15.1 Supplier’s obligations under the Contract may not be assigned or transferred to any other person or entity without the prior written consent of the State which may be withheld at the State’s sole discretion. Should Supplier assign its rights to payment, in whole or in part, under the Contract, Supplier shall provide the Customer with written notice of the assignment. Such written notice shall be delivered timely and contain details sufficient for the Customer to perform payment obligations without any delay caused by the assignment.
A.15.2 Notwithstanding the foregoing, the Contract may be assigned by Supplier to any corporation or other entity in connection with a merger, consolidation, sale of all equity interests of the Supplier, or a sale of all or substantially all the assets of the Supplier to which the Contract relates. In any such case, said corporation or other entity shall by operation of law or expressly in writing assume all obligations of the Supplier as fully as if it had been originally made a party to the Contract. Supplier shall give the Customer prior written notice of said assignment. Any assignment or delegation in violation of this subsection shall be void.
A.15.3 If the Supplier is permitted to utilize subcontractors in support of the Contract, the Supplier shall remain solely responsible for its obligations under the terms of the Contract, for its actions and omissions and those of its agents, employees and subcontractors and for payments to such persons or entities. Prior to a subcontractor being utilized by the Supplier, the Supplier shall obtain written approval of the Customer of such subcontractor and each employee, as applicable to a particular Acquisition, of such subcontractor proposed for use by the Supplier. Such approval is within the sole discretion of the Customer. Any proposed subcontractor shall be identified by entity name, and by employee name, in the applicable offer and shall include the nature of the services to be performed. As part of the approval request, the Supplier shall provide a copy of a written agreement executed by the Supplier and subcontractor setting forth that such subcontractor is bound by and agrees, as applicable, to perform the same covenants and be subject to the same conditions and make identical certifications to the same facts and criteria, as the Supplier under the terms of all applicable Contract documents. Supplier agrees that maintaining such agreement with any subcontractor and obtaining prior written approval by the Customer of any subcontractor and associated employees shall be a continuing obligation. The Customer further reserves the right to revoke approval of a subcontractor or an employee thereof in instances of poor performance, misconduct or for other similar reasons.
A.15.4 All payments under the Contract shall be made directly to the Supplier, except as provided in subsection A.17.1 regarding the Supplier’s assignment of payment. No payment shall be made to the Supplier for performance by unapproved or disapproved employees of the Supplier or a subcontractor.
A.16 Background Checks and Criminal History Investigations. Prior to the commencement of any services, performance of background checks and criminal history investigations of the Supplier’s employees and subcontractors who will be providing services may be required. If required, the Suppler agrees to provide the State with a description of the background check process to include any vendor’s used to gather information. Supplier will further attest that each employee and subcontractor providing services has passed the background check. Supplier’s access to facilities, data and information may be withheld prior to completion of background verification acceptable to the State. The costs of additional background checks beyond Supplier’s normal hiring practices shall be the responsibility of the Customer unless such additional background checks are required solely because Supplier will not provide verification of results of its otherwise acceptable normal background checks; in such an instance, Supplier shall pay for the additional background checks. Supplier will coordinate with the State to complete the necessary background checks and criminal history investigations. Should any employee or subcontractor of the Supplier who will be providing services under the Contract not be acceptable as a result of the background check or criminal history investigation, the Customer may require replacement of the employee or subcontractor in question and, if no suitable replacement is made within a reasonable time, terminate the purchase order or other payment mechanism associated with the project or services.
A.17 Choice of Law. Any claim, dispute or litigation relating to the Contract documents in the singular or in the aggregate, shall be governed by Oklahoma laws without regard to application of choice of law principles. Pursuant to 74 O.S. § 85.7(F), where federal awards are involved, applicable federal laws, rules and regulations shall govern to the extent necessary to ensure compliance with the terms of the federal award. Nothing in this Section shall be construed as a waiver of the State’s sovereign immunity and immunity from suit under Oklahoma laws, the Oklahoma Constitution and the United States Constitution.
A.18 Choice of Venue. Venue for any action, claim, dispute or litigation relating in any way to the Contract shall be in Oklahoma County, Oklahoma. The State expressly declines any terms that minimize its rights under Oklahoma Law.
A.19 Termination for Cause.
A.19.1 The Supplier may terminate the Contract for default or other just cause with a 30-day written request and upon written approval from OMES Central Purchasing. The State of Oklahoma may terminate the Contract for default or any other just cause upon a 30-day written notification to the Supplier.
A.19.2 The State of Oklahoma may terminate the Contract immediately without a 30-day written notice to the Supplier when violations are found to be an impediment to the function of an agency and detrimental to its cause, when conditions preclude the 30-day notice, or when the state purchasing director determines that an administrative error occurred prior to Contract performance.
A.19.3 Upon receipt of the Notice of Termination for Cause, the Supplier shall take all reasonable steps to minimize additional costs incurred under the contract and comply with the Notice insofar as it relates to continuation or stoppage of work in progress.
A.19.4 If the Contract is terminated, the State of Oklahoma shall be liable only for payment for products and/or services delivered and accepted.
A.20 Termination for Convenience.
A.20.1 The State may terminate the Contract, in whole or in part, for convenience if the if the chief administrative office of the Customer determines that termination is in the best interest of the Customer. The chief administrative officer shall terminate the Contract by providing written notice to the Supplier through a Notice of Termination for Convenience specifying the terms and effective date of Contract termination. The Contract termination date shall be a minimum of 30 days from the date the Notice of Termination for Convenience is issued by the Customer.
A.20.2 Upon receipt of the Notice of Termination for Convenience, the Supplier shall take all reasonable steps to minimize additional costs incurred under the Contract and comply with the Notice insofar as it relates to continuation or stoppage of work in progress.
A.20.3 If the Contract is terminated, the State shall be liable only for products and/or services delivered and accepted, and for costs and expenses (exclusive of profit) reasonably incurred prior to the date upon which the Notice of Termination for Convenience was received by the Supplier. Any amount paid to Supplier in the form of prepaid fees that are unused when the Supplier’s obligations are terminated shall be refunded.
A.21 Termination for Funding Insufficiency.
A.21.1 Notwithstanding anything to the contrary in any Contract document, the Customer may terminate the Contract in whole or in part if funds sufficient to pay obligations under the Contract are not appropriated or received from an intended third-party funding source. In the event of such insufficiency, Supplier will be provided at least a 15-day written notice of termination. Any partial termination of the Contract under this section shall not be construed as a waiver of, and shall not affect, the rights and obligations of any party regarding portions of the Contract that are not terminated. The determination by the Customer of insufficient funding shall be accepted by, and shall be final and binding on, the Supplier.
A.21.2 Upon receipt of notice of a termination, Supplier shall immediately comply with the notice terms and take all necessary steps to minimize the incurrence of costs allocable to the work affected by the notice. If a purchase order or other payment mechanism has been issued and a product or service has been accepted as satisfactory prior to the effective date of termination, the termination does not relieve an obligation to pay for the product or service but there shall not be any liability for further payments ordinarily due under the Contract or for any damages or other amounts caused by or associated with such termination. Any amount paid to Supplier in the form of prepaid fees that are unused when the Supplier’s obligations are terminated shall be refunded.
A.21.3 The State's exercise of its right to terminate the Contract under this section shall not be considered a default or breach under the Contract or relieve the Supplier of any liability for claims arising under the Contract.

A.22 Insurance.
A.22.1 As a condition of this Contract, Supplier shall procure at its own expense and provide proof of insurance coverage with the applicable liability limits set forth below and any approved subcontractor of Supplier shall procure and provide proof of the same coverage. The required insurance shall be underwritten by an insurance carrier with an A.M. Best rating of A- or better. Such proof of coverage shall additionally be provided to the State if services will be provided by any of Supplier’s employees, agents or subcontractors at any State of Oklahoma premises and/or employer vehicles will be used in connection with performance of Supplier’s obligations under the Contract. Supplier may not commence performance hereunder until such proof has been provided. Additionally, Supplier shall ensure each insurance policy includes a 30-day notice of cancellation and name the State and its agencies as certificate holder and shall promptly provide proof to the State of any renewals, additions, or changes to such insurance coverage. Supplier’s obligation to maintain insurance coverage under the Contract is a continuing obligation until Supplier has no further obligation under the Contract. Any combination of primary and excess or umbrella insurance may be used to satisfy the limits of coverage for commercial general liability, auto liability and employers’ liability. Unless agreed between the parties and approved by the state purchasing director, the minimum acceptable insurance limits of liability are as follows:
a. Workers’ compensation and employer’s liability Insurance in accordance with and to the extent required by applicable law.
b. Commercial general liability Insurance covering the risks of personal injury, bodily injury (including death) and property damage, including coverage for contractual liability, with a limit of liability of not less than $2,000,000 per occurrence.
c. Automobile liability insurance with limits of liability of not less than $2,000,000 combined single limit each accident.
d. If the Supplier will access, process or store state data, then Supplier is required to have security and privacy liability insurance, including coverage for failure to protect confidential information and failure of the security of Supplier’s computer systems that results in unauthorized access to Customer data, with limits of $5,000,000 per occurrence.
e. Additional coverage required in writing in connection with a particular Acquisition.
A.22.2 Supplier shall be entirely responsible during the existence of the Contract for the liability and payment of taxes payable by or assessed to Supplier or its employees, agents and subcontractors of whatever kind, in connection with the Contract. Supplier further agrees to comply with all state and federal laws applicable to any such persons, including laws regarding wages, taxes, insurance, and Workers’ Compensation. Neither Customer nor the State shall be liable to the Supplier, its employees, agents, or others for the payment of taxes or the provision of unemployment insurance and/or workers’ compensation or any benefit available to a State or Customer employee.
A.22.3 Supplier agrees to indemnify Customer, the State, and their employees, agents, representatives, contractors and assignees for any and all liability, actions, claims, demands, or suits, and all related costs and expenses (including without limitation reasonable attorneys’ fees and costs required to establish the right to indemnification) relating to tax liability, unemployment insurance and/or workers’ compensation in connection with its performance under the Contract.
A.23 Non-Collusion.
A.23.1 I am the duly authorized agent of the above named Supplier submitting the documentation herewith, for the purpose of certifying the facts pertaining to the existence of collusion between the Supplier and state officials or employees, as well as facts pertaining to the giving or offering of things of value to government personnel in return for special consideration in the letting of any contract.
A.23.2 I am fully aware of the facts and circumstances surrounding the making of this contract to which this statement is attached and have been personally and directly involved in the proceedings leading to the submission of such contract.
A.23.3 Neither the Supplier nor anyone subject to the Supplier's direction or control has been a party to:
a. Any collusion among Suppliers in restraint of freedom of competition by agreement to contract at a fixed price or to refrain from submitting supplier contract information.
b. Any collusion with any state official or employee as to quantity, quality or price in the prospective contract, or as to any other terms of such prospective contract.
c. Any discussions between the awarded Supplier and any state official concerning exchange of money or other thing of value for special consideration in the letting of a contract.
d. Any collusion with any state agency or political subdivision official or employee as to create a sole-source acquisition in contradiction to Section 85.44D.1. of this title.
A.23.4 If awarded the contract, I certify neither the Supplier nor anyone subject to the Supplier’s direction or control has paid, given or donated or agreed to pay, give or donate to any officer or employee of the State of Oklahoma any money or other thing of value, either directly or indirectly, in procuring this contract herein.
A.23.5 For the purpose of a contract for services, the Supplier also certifies that no person who has been involved in any manner in the development of this contract while employed by the State of Oklahoma shall be employed by the Supplier to fulfill any of the services provided for under said contract.
A.24 Employment Relationship. The Contract does not create an employment relationship. Individuals performing services required by this Contract are not employees of the State of Oklahoma or the procuring agency. The Supplier's employees shall not be considered employees of the State of Oklahoma nor of the procuring agency for any purpose and accordingly shall not be eligible for rights or benefits accruing to state employees.
A.25 Failure to Enforce. Failure by the Customer at any time to enforce a provision of, or exercise a right under, the Contract shall not be construed as a waiver of any such provision. Such failure to enforce or exercise shall not affect the validity of any Contract document, or any part thereof, or the right of the Customer to enforce any provision of, or exercise any right under, the Contract at any time in accordance with its terms. Likewise, a waiver of a breach of any provision of a Contract document shall not affect or waive a subsequent breach of the same provision or a breach of any other provision in the Contract.
A.26 Invalid Term or Condition. To the extent any term or condition in the Contract conflicts with a compulsory applicable State or United States law or regulation, such Contract term or condition is void and unenforceable. By executing any Contract document which contains a conflicting term or condition, no representation or warranty is made regarding the enforceability of such term or condition. Likewise, any applicable state or federal law or regulation which conflicts with the Contract or any nonconflicting applicable state or federal law or regulation is not waived.
A.27 Severability. If any provision of a Contract document, or the application of any term or condition to any party or circumstances, is held invalid or unenforceable for any reason, the remaining provisions shall continue to be valid and enforceable and the application of such provision to other parties or circumstances shall remain valid and in full force and effect.
A.28 Section Headings. The headings used in any Contract document are for convenience only and do not constitute terms of the Contract.
A.29 Sovereign Immunity. Notwithstanding any provision in the Contract, the Contract is entered into subject to the Oklahoma Constitution, Oklahoma Statutes, common law, regulations, and the doctrine of sovereign immunity, none of which are waived by the State of Oklahoma, nor any other right or defense available to the State; provided, however, that the parties hereby agree that the doctrine of sovereign immunity does not apply to actions grounded in contract and therefore does not prohibit Supplier from pursuing claims arising under the Contract against the State and Customers.
A.30 Survival. As applicable, performance under all license, subscription, service agreements, statements of work, transition plans and other similar Contract documents entered into between the parties under the terms of the Contract shall survive Contract expiration. Additionally, rights and obligations under the Contract which by their nature should survive including, without limitation, certain payment obligations invoiced prior to expiration or termination; confidentiality obligations; security incident and data breach obligations and indemnification obligations, remain in effect after expiration or termination of the Contract.
A.31 Import/Export Controls. Neither party will use, distribute, transfer or transmit any equipment, services, software or technical information provided under the Contract (even if incorporated into other products) except in compliance with all applicable import and export laws, conventions and regulations.
A.32 Compliance With Applicable Laws. The products and services supplied under the Contract shall comply with all applicable federal, state and local laws, and the Supplier shall maintain all applicable licenses and permit requirements. Upon request, the Supplier shall provide copies of such licenses and permits to the State of Oklahoma and the Customer.
A.33 Gratuities. The right of the Supplier to perform under this Contract may be terminated by written notice if the Customer determines that the Supplier or its agent or another representative offered or gave a gratuity (e.g., entertainment or gift) to an officer, official or employee of OMES Central Purchasing or the Customer.
A.34 Patents and Royalties. The Supplier, without exception, shall indemnify and hold harmless the State of Oklahoma and its employees from liability of any nature or kind, including cost and expenses for or on account of any copyrighted, patented or unpatented invention, process or article manufactured or used in the performance of the contract including its use by the State of Oklahoma. If the Supplier uses any design, device or materials covered by letters, patent or copyright, it is mutually agreed and understood without exception that the proposal prices shall include all royalties or cost arising from the use of such design, device or materials in any way involved in the work.
A.35 Disclosures Regarding Lobbyists.
A.35.1 A Supplier may not reimburse itself within its contract pricing for its costs and expenses of lobbyists.
A.35.2 Any Supplier using the services of a lobbyist to assist in obtaining a Contract shall (1) disclose all costs, fees, compensation, reimbursements and other remunerations paid or to be paid to the lobbyist related to the contract; (2) not bill or otherwise charge the State of Oklahoma for such; and (3) certify that no such costs were billed to the State of Oklahoma.
A.35.3 The Supplier certifies the name and address of each lobbyist or agent of the Supplier or subcontractor who communicated with a state employee about a Contract has been disclosed prior to Contract award.
A.36 Oral Agreements. No oral statement of any person shall modify or otherwise affect the terms, conditions or specifications stated in the Contract. All modifications to the contract must be made in writing by the Customer’s chief administrative officer.
A.37 Conflict of Interest. The Contract hereunder is subject to the provisions of the Oklahoma Statutes. The Supplier certifies the name of any officer, director or agency who is also an employee of the State of Oklahoma or any of its agencies has been disclosed. Further, the Supplier certifies the name of any state employee who owns, directly or indirectly, an interest of 5% or more in the Suppliers’ firm or any of its branches has been disclosed prior to the Contract.
A.38 State Will Not Indemnify. The State of Oklahoma cannot lawfully agree to indemnify a private contractor. The credit of the State of Oklahoma shall not be given, pledged or loaned to any individual, company, corporation or association, municipality, or political subdivision of the State of Oklahoma pursuant to Okla. Const. art. 10, § 15.
A.39 Indemnification Coordination of Defense. In connection with indemnification obligations under the Contract, when a state agency is a named defendant in any filed or threatened lawsuit, the defense of the state agency shall be coordinated by the Oklahoma attorney general, or the attorney general may authorize the Supplier to control the defense and any related settlement negotiations; provided, however, Supplier shall not agree to any settlement of claims against the State without obtaining advance written concurrence from the attorney general. If the attorney general does not authorize sole control of the defense and settlement negotiations to Supplier, Supplier shall have authorization to equally participate in any proceeding related to the indemnity obligation under the Contract and shall remain responsible to indemnify the applicable Indemnified Parties.
A.40 Infringement. Supplier shall indemnify the Indemnified Parties, as applicable, for all liability, claims, damages, losses, costs, expenses, demands, suits and actions of third parties (including without limitation reasonable attorneys’ fees and costs required to establish the right to indemnification) arising from or in connection with Supplier’s breach of its representations and warranties in the Contract or alleged infringement of any patent, intellectual property, copyright or other property right in connection with a product or service provided under the Contract. Supplier’s duty under this section is reduced to the extent a claimed infringement results from: (a) Customer’s or user’s content; (b) modifications by Customer or third party to a product delivered under the Contract or combinations of the product with any non-Supplier-provided services or products unless Supplier recommended or participated in such modification or combination; (c) use of a product or service by Customer in violation of the Contract unless done so at the direction of Supplier, or (d) a non-Supplier product that has not been provided to the State by, through or on behalf of Supplier as opposed to its combination with products Supplier provides to or develops for the State or Customer as a system.
A.41 Notices. All notices, approvals or requests allowed or required by the terms of any Contract shall be in writing, reference the Contract with specificity and deemed delivered upon receipt or upon refusal of the intended party to accept receipt of the notice. Notice information may be updated in writing to the other party as necessary.
A.41.1 In addition to other notice requirements in the Contract and the designated Supplier contact provided, notices shall be sent to the State at the email address set forth below.
A.41.2 Notwithstanding any other provision of the Contract, confidentiality, breach and termination-related notices shall be delivered to the address below in addition to email:
	If sent to the State:

	With a copy, which shall not constitute notice, to:

	Email


A.42 Limitation of Liability.
A.42.1 With respect to any claim or cause of action arising under or related to the Contract, neither the State nor any Customer shall be liable to Supplier for lost profits, lost sales or business expenditures, investments, or commitments in connection with any business, loss of any goodwill, or for any other indirect, incidental, punitive, special or consequential damages, even if advised of the possibility of such damages.
A.42.2 Notwithstanding anything to the contrary in the Contract, no provision shall limit damages, expenses, costs, actions, claims, and liabilities arising from or related to property damage, bodily injury or death caused by Supplier or its employees, agents or subcontractors; indemnity, security or confidentiality obligations under the Contract; the bad faith, negligence, intentional misconduct or other acts for which applicable law does not allow exemption from liability of Supplier or its employees, agents or subcontractors.
A.42.3 The limitation of liability and disclaimers set forth in the Contract will apply regardless of whether Customer has accepted a product or service. The parties agree that Supplier has set its fees and entered into the Contract in reliance on the disclaimers and limitations set forth herein, that the same reflect an allocation of risk between the parties and form an essential basis of the bargain between the parties. These limitations shall apply notwithstanding any failure of essential purpose of any limited remedy.
A.43 Force Majeure.
A.43.1 Either party shall be temporarily excused from performance to the extent delayed as a result of unforeseen causes beyond its reasonable control including fire or other similar casualty, act of God, strike or labor dispute, war or other violence, or any law, order or requirement of any governmental agency or authority provided the party experiencing the force majeure event has prudently and promptly acted to take any and all steps within the party’s control to ensure continued performance and to shorten duration of the event. If a party’s performance of its obligations is materially hindered as a result of a force majeure event, such party shall promptly notify the other party of its best reasonable assessment of the nature and duration of the force majeure event and steps it is taking, and plans to take, to mitigate the effects of the force majeure event. The party shall use commercially reasonable best efforts to continue performance to the extent possible during such event and resume full performance as soon as reasonably practicable.
A.43.2 Subject to the conditions set forth above, nonperformance as a result of a force majeure event shall not be deemed a default. However, a purchase order or other payment mechanism may be terminated if Supplier cannot cause delivery of a product or service in a timely manner to meet the business needs of Customer. Supplier is not entitled to payment for products or services not received and, therefore, amounts payable to Supplier during the force majeure event shall be equitably adjusted downward.
A.43.3 The limitation of liability and disclaimers set forth in the Contract will apply regardless of whether Customer has accepted a product or service. The parties agree that Supplier has set its fees and entered into the Contract in reliance on the disclaimers and limitations set forth herein, that the same reflect an allocation of risk between the parties and form an essential basis of the bargain between the parties. These limitations shall apply notwithstanding any failure of essential purpose of any limited remedy.
A.44 Security of Property and Personnel. In connection with Supplier’s performance under the Contract, Supplier may have access to Customer personnel, premises, data, records, equipment and other property. Supplier shall use commercially reasonable best efforts to preserve the safety and security of such personnel, premises, data, records, equipment and other property of Customer. Supplier shall be responsible for damage to such property to the extent such damage is caused by its employees or subcontractors and shall be responsible for loss of Customer property in its possession, regardless of cause. If Supplier fails to comply with Customer’s security requirements, Supplier is subject to immediate suspension of work as well as termination of the associated purchase order or other payment mechanism.
A.45 Miscellaneous.
A.45.1 Transition Services. If transition services are needed at the time of Contract expiration or termination, Supplier shall provide such services on a month-to-month basis, at the contract rate or other mutually agreed rate. Supplier shall provide a proposed transition plan upon request and cooperate with any successor supplier and with establishing a mutually agreeable transition plan. Failure to cooperate may be documented as poor performance of Supplier.
A.45.2 Publicity. The existence of the Contract or any Acquisition is in no way an endorsement of Supplier, the products or services and shall not be so construed by Supplier in any advertising or publicity materials. Supplier agrees to submit to the State all advertising, sales, promotion and other publicity matters relating to the Contract wherein the name of the State or any Customer is mentioned or language used from which, in the State’s judgment, an endorsement may be inferred or implied. Supplier further agrees not to publish or use such advertising, sales promotion or publicity matter or release any informational pamphlets, notices, press releases, research reports or similar public notices concerning the Contract or any Acquisition hereunder without obtaining the prior written approval of the State.
A.45.3 Mutual Responsibilities.
A.45.3.1 No party to the Contract grants the other the right to use any trademarks, trade names, other designations in any promotion or publication without the express written consent by the other party.
A.45.3.2 The Contract is a nonexclusive contract and each party is free to enter into similar agreements with others. The Customer and Supplier each grant the other only the licenses and rights specified in the Contract and all other rights and interests are expressly reserved.
A.45.3.3 The Customer and Supplier shall reasonably cooperate with each other and any Supplier to which the provision of a product and/or service under the Contract may be transitioned after termination or expiration of the Contract.
A.45.3.4 Except as otherwise set forth herein, where approval, acceptance, consent, or similar action by a party is required under the Contract, such action shall not be unreasonably delayed or withheld.

	ATTACHMENTS (list all included in this contract)

	

	SUPPLIER SIGNATURE

	Summation
This Contract constitutes the entire agreement and understanding between the parties and supersedes all prior and/or contemporaneous discussions, representations or contracts (whether written or oral) of the parties relating to the work to be performed.

	Authorized representative name
	Authorized representative title

	Authorized representative signature
	Date
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