Oklahoma Health Care Authority

The Oklahoma Health Care Authority (OHCA) values your feedback
and input. It is very important that you provide your comments
regarding the proposed rule change by the comment due date.
Comments can be submitted on the OHCA®"s Proposed Changes Blog.

OHCA COMMENT DUE DATE: February 16, 2018

The proposed policy is a Permanent Rule. The proposed policy was
presented at the November 7, 2017 Tribal Consultation and 1is
schedulled to be presented to the Medical Advisory Committee on
March 15, 2018 and the OHCA Board of Directors on March 22,
2018.

Reference: APA WF 17-21

SUMMARY :

Income Rounding for Non-disabled Adults and Children Eligibility
— The proposed revisions revise rules to mirror current online
eligibility system computations to income by rounding cents down
at each step in the computations. Revisions also revise pre-
MAGI and post-MAGI policy by removing pre-MAGI policy.

LEGAL AUTHORITY
The Oklahoma Health Care Authority Act, Section 5007(F)(1) and
(3) of Title 63 of Oklahoma Statutes; Section 5003 through 5016
of Title 63 of Oklahoma Statutes; The Oklahoma Health Care
Authority Board

RULE IMPACT STATEMENT:

STATE OF OKLAHOMA
OKLAHOMA HEALTH CARE AUTHORITY

TO: Tywanda Cox
Federal and State Policy

FROM: Harvey Reynolds
Federal and State Authorities

SUBJECT: Rule Impact Statement
APA WF # 17-21

A. Brief description of the purpose of the rule:
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The proposed revisions revise the 1income policy for how
income is computed fTor non-disabled adults and children to
mirror current system computations for income. The online
eligibility system rounds cents down to the nearest dollar in
its calculations therefore policy will be revised to match.
Revisions also revise multiple sections of policy that paired
"Prior to October 1, 2013" policy with "Effective October 1,
2013" policy. The pre-MAGI policy was removed as it iIs no
longer applicable.

A description of the classes of persons who most likely will
be affected by the proposed rule, including classes that will
bear the cost of the proposed rule, and any information on
cost impacts received by the agency from any private or
public entities:

No classes of persons will be affected by the proposed rule.
This rule should not place any cost burden on private or
public entities. No i1nformation on any cost impacts were
received from any entity.

A description of the classes of persons who will benefit from
the proposed rule:

No classes of persons will benefit from this rule change as
the rule 1s being vrevised to match current system
functioning.

A description of the probable economic impact of the proposed
rule upon the affected classes of persons or political
subdivisions, including a listing of all fee changes and,
whenever possible, a separate justification for each fee
change:

There 1s no probable economic Impact and there are no Tfee
changes associated with the rule change for the above classes
of persons or any political subdivision.

The probable costs and benefits to the agency and to any
other agency of the implementation and enforcement of the
proposed rule, the source of revenue to be wused for
implementation and enforcement of the proposed rule, and any
anticipated affect on state revenues, including a projected
net loss or gain iIn such revenues 1f it can be projected by
the agency:
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Agency staff has determined that the proposed rule will not
result iIn any additional costs to the agency as the rule 1is
being revised to match how the online eligibility system
currently computes income.

A determination of whether iImplementation of the proposed
rule will have an economic 1Impact on any political
subdivisions or require their cooperation in implementing or
enforcing the rule:

The proposed rule will not have an economic impact on any
political subdivision or require their cooperation in
implementing or enforcing the rule.

A determination of whether iImplementation of the proposed
rule will have an adverse effect on small business as
provided by the Oklahoma Small Business Regulatory
Flexibility Act:

The agency does not anticipate that the proposed rule will have
an adverse effect on small businesses.

An explanation of the measures the agency has taken to
minimize compliance costs and a determination of whether
there are less costly or non-regulatory methods or less
intrusive methods for achieving the purpose of the proposed
rule:

The agency has taken measures to determine that there are no
other legal methods to achieve the purpose of the proposed
rule. Measures iIncluded a formal public comment period and
tribal consultation.

A determination of the effect of the proposed rule on the
public health, safety and environment and, if the proposed
rule is designed to reduce significant risks to the public
health, safety and environment, an explanation of the nature
of the risk and to what extent the proposed rule will reduce
the risk:

The proposed rule should not have any effect on the public
health, safety or environment. The proposed rule 1i1s not
designed to reduce significant risks to the public health,
safety or environment.



J. A determination of any detrimental effect on the public
health, safety and environment if the proposed rule is not
implemented:

The agency does not anticipate any detrimental effect on the
public health, safety or environment if the proposed rule is
not implemented.

K. The date the rule impact statement was prepared and if
modified, the date modified:

Prepared date: September 15, 2017
RULE TEXT:

TITLE 317. OKLAHOMA HEALTH CARE AUTHORITY
CHAPTER 35. MEDICAL ASSISTANCE FOR ADULTS
AND CHILDREN-ELIGIBILITY

SUBCHAPTER 7. MEDICAL SERVICES
PART 5. DETERMINATION OF ELIGIBILITY FOR MEDICAL SERVICES

317:35-7-48. Eligibility for the SoonerPlan Family Planning
Program
(a) Non-pregnant women and men ages 19 and above are eligible to
receive TfTamily planning services if they meet all of the
conditions of eligibility in paragraphs (1), (2), (3), and (4)
of this Subsection. This is regardless of pregnancy or paternity
history and includes women who gain eligibility for SoonerCare
family planning services due to a pregnancy, but whose
eligibility ends 60 days postpartum.

(1) TFhe—countable—Income—is—at—orF below—the—apphicable

ndividuals—arefound—at—0OAC—317:-35-10-26(1) (1) Effective

Oetober—1,—2013,—MAGI financial eligibility rules are used to

determine eligibility for SoonerPlan.

(2) Prior—to—October—1—2013;——in—determining—Financial
Licibili A I . i . _ I
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process—October—1;,—2013,—MAGI household composition rules

are used to determine eligibility for SoonerPlan.
(3) SoonerPlan members with minor dependent children and a
parent absent from the home are required to cooperate with
the Oklahoma Department of Human Services, Child Support
Services Division (0OCSS) i1n the collection of child support
payments. Federal regulations provide a waiver of this
requirement when cooperation iIs not iIn the best interest of
the child.
(4) Individuals eligible for SoonerCare can choose to enroll
only i1n the SoonerPlan Family Planning Program with the
option of applying for SoonerCare at any time.
(5) Persons who have Medicare or creditable health insurance
coverage are not precluded from applying for the SoonerPlan
Family Planning program.
(b) AlIl health insurance 1i1s listed on applicable systems in
order for OHCA Third Party Liability Unit to verify insurance
coverage. The OHCA is the payer of last resort.
(c) Income for the SoonerPlan Family Planning Program does not
require verification, unless questionable. If the 1income 1is
questionable the worker must verify the income.
(d) There 1i1s not an asset test for the SoonerPlan Family
Planning Program.

SUBCHAPTER 9. ICF/11D, HCBW/11D, AND INDIVIDUALS
AGE 65 OR OLDER IN MENTAL HEALTH HOSPITALS

PART 7. DETERMINATION OF FINANCIAL ELIGIBILITY

317:35-9-67. Determining Tfinancial eligibility of categorically
needy individuals

Financial eligibility for ICF/MR, HCBW/MR, and individuals age
65 or older i1n mental health hospitals medical care for
categorically needy individuals is determined as follows:



Q) Effeet+ve———9etebeF———%————29;3————f+nane+alF|nancual
eligibility in a Modified Adjusted Gross Income (MAGI)
eligibility group. In determining Tfinancial eligibility for
an individual related to a group for whom the MAGI
methodology i1s used, rules iIn Subchapter 6 of this Chapter
are followed.
(3) Financial eligibility/categorically related to ABD. In
determining iIncome and resources for the individual related
to ABD, the "family" includes the individual and spouse, if
any. To be categorically needy, the individual®s countable
income must be less than the categorically needy standard as
shown on the OKDHS Appendix C-1, Schedule VI. If an
individual and spouse cease to Ilive together for reasons
other than 1iInstitutionalization, 1income and resources are
considered available to each other through the month in which
they are separated. Mutual consideration ceases with the
month after the month iIn which the separation occurs. Any
amounts which are actually contributed to the spouse after
the mutual consideration has ended are considered. IT the
individual and spouse cease to live together because of the
individual entering an ICF/MR, see OAC 317:35-9-68 (a)(3) to
determine financial eligibility.
(A) The categorically needy standard on OKDHS Appendix C-
1, Schedule VI, 1is applicable for individuals related to
ABD. IT the individual i1s in an ICF/MR and has received
services for 30 days or longer, the categorically needy
standard i1n OKDHS Appendix C-1, Schedule VIII. B., 1s
used. If the individual leaves the facility prior to the
30 days, or does not require services past the 30 days,
the categorically needy standard on OKDHS Appendix C-1,
Schedule VI, 1is used. The rules on determination of
income and resources are applicable only when an
individual has entered an ICF/MR and is likely to remain
under care for 30 consecutive days. The 30-day
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requirement is considered to have been met even iIf it 1is
interrupted by a hospital stay or the individual is
deceased before the 30-day period ends [Refer to OAC
317:35-9-68 (a)(3)(BY(X)]- An individual who 1s a patient
in an extended care facility may have SSI continued for a
three month period if he/she meets conditions described iIn
Subchapter 5 of this Chapter. The continuation of the
payments 1i1s intended for use of the member and does not
affect the vendor payment. IT the institutional stay
exceeds the three month period, SSI will make the
appropriate change.
(B) In determining eligibility for HCBW/MR services, refer
to OAC 317:35-9-68(b).
(C) In determining eligibility for individuals age 65 or
older in mental health hospitals, refer to OAC 317:35-9-
68(c).-
(4) Transfer of capital resources on or before August 10,
1993. Individuals who have transferred capital resources on
or before August 10, 1993 and are applying for or receiving
NF, ICF/MR or HCBW/MR services are subject to penalty if the
individual, the individual®s spouse, the guardian, or legal
representative of the individual or individual®™s spouse,
disposes of resources for less than fair market value during
the 30 months 1mmediately prior to eligibility for SoonerCare
ifT the individual 1s eligible at institutionalization. If
the individual is not eligible for SoonerCare at
institutionalization, the individual Is subject to penalty 1if
a resource was transferred during the 30 months immediately
prior to the date of application for SoonerCare. Any
subsequent transfer i1s also subject to this rule. When there
have been multiple transfers of resources without
commensurate return, all transferred resources are added
together to determine the penalty period. The penalty
consists of a period of ineligibility (whole number of
months) determined by dividing the total uncompensated value
of the resource by the average monthly cost to a private
patient In a nursing Tfacility in Oklahoma. The penalty
period begins with the month the resource or resources were
first transferred and cannot exceed 30 months. Uncompensated
value is defined as the difference between the equity value
and the amount received for the resource.
(A) However, the penalty would not apply if:
(1) The transfer was prior to July 1, 1988.
(i1) The title to the individual®s home was transferred
to:
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(1) the spouse;
(11) the individual®s child under age 21 or who 1Is
blind or totally disabled;
(111) a sibling who has equity interest in the home
and resided in the home for at least one year prior
to the individual®™s admission to the nursing
facility; or
(1V) the individual®s son or daughter who resided 1in
the home and provided care for at least two years
prior to the individual®™s admission to the nursing
facility.
(iti1) The 1individual can show satisfactorily that the
intent was to dispose of resources at fair market value
or that the transfer was for a purpose other than
eligibility.
(iv) The transfer was to the community spouse or to
another person for the sole benefit of the community
spouse i1n an amount equal to the community spouse®s
resource allowance.
(v) The resource was transferred to the individual®s
child who 1is under 21 or who 1is blind or totally
disabled.
(vi) The resource was transferred to the spouse (either
community or iInstitutionalized) or to another person
for the sole benefit of the spouse if the resources are
not subsequently transferred to still another person
for less than fair market value.
(vii) The denial would result in undue hardship. Such
determination should be referred to OKDHS State Office,
FSSD, Health Related and Medical Services, for a
decision.
(B) The 1individual 1s advised by a written notice of a
period of 1ineligibility due to transfer of assets. The
notice explains the period of ineligibility for payment of
NF services and the continuance of eligibility for other
SoonerCare services.
(C) The penalty period can be ended by either the resource
being restored or commensurate return being made to the
individual. The cost of care during the penalty period
cannot be used to shorten or end the penalty period.
(D) Once the restoration or commensurate return i1s made,
eligibility is redetermined considering the value of the
restored resource or the amount of commensurate return.
(E) The restoration or commensurate return will not
entitle the member to benefits for the period of time that
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the resource remained transferred. An applicant cannot be
certified for NF, HCBW/MR, or ADvantage walver services
for a period of resource ineligibility.
(5) Transfer of assets on or after August 11, 1993 but before
February 8, 2006. An institutionalized individual, an
institutionalized individual®s spouse, the guardian or legal
representative of the individual or individual®s spouse who
disposes of assets on or after August 11, 1993 but before
February 8, 2006 for less than fair market value on or after
the look-back date specified 1In (A) of this paragraph
subjects the individual to a penalty period for the disposal
of such assets.
(A) For an institutionalized individual, the look-back
date is 36 months before the first day the individual is
both institutionalized and has applied for medical
assistance. However, iIn the case of payments from a trust
or portions of a trust that are treated as transfers of
assets, the look-back date is 60 months.
(B) For purposes of this paragraph, an "institutionalized"
individual 1is one who 1is residing in an ICF/MR or
receiving HCBW/MR services.
(C) The penalty period begins the first day of the first
month during which assets have been transferred and which
does not occur iIn any other period of i1neligibility due to
an asset transfer. When there have been multiple
transfers, all transferred assets are added together to
determine the penalty.
(D) The penalty period consists of a period of
ineligibility (whole number of months dropping any
leftover portion) determined by dividing the total
uncompensated value of the asset by the average monthly
cost to a private patient iIn a nursing facility 1In
Oklahoma. There is no limit to the length of the penalty
period for these transfers. Uncompensated value 1is
defined as the difference between the fair market value at
the time of transfer less encumbrances and the amount
received for the resource.
(E) Assets are defined as all iIncome and resources of the
individual and the individual®™s spouse, including any
income or resources which the individual or such
individual®™s spouse is entitled to but does not receive
because of action:
(1) by the individual or such individual®s spouse;
(i1) by a person, including a court or administrative
body, with legal authority to act in place of or on
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behalf of the individual or such iIndividual®s spouse;
or
(inn) by any person, including any court or
administrative body acting at the direction or upon the
request of the individual or such individual®s spouse.
(F) A penalty would not apply if:
(i) the title to the individual®s home was transferred
to:
(1) the spouse;
(11) the individual®s child under age 21 or who 1is
blind or totally disabled as determined by Social
Security;
(111) a sibling who has equity interest in the home
and resided in the home for at least one year prior
to the institutionalization of the individual; or
(1V) the individual®s son or daughter who resided in
the home and provided care for at least two years
immediately prior to the individual®s
institutionalization;
(i1) the individual can show satisfactorily that the
intent was to dispose of assets at fair market value or
that the transfer was exclusively for a purpose other

than eligibility. It is presumed that any transfer of
assets made for less than fair market value was made in
order to qualify the individual for SoonerCare. In

order to rebut this presumption, the individual must
present compelling evidence that a transfer was made
for reasons other than to qualify for SoonerCare. It
is not sufficient for an individual to claim that
assets were transferred solely for the purposes of
allowing another to have them with ostensibly no
thought of SoonerCare i1if the individual qualifies for
SoonerCare as a result of the transfer;

(i11) the transfer was to the community spouse or to
another person for the sole benefit of the community
spouse iIn an amount equal to the community spouse®s
asset allowance;

(iv) the asset was transferred to the individual®s
child who is blind or totally disabled as determined by
Social Security. The transfer may be to a trust
established for the benefit of the individual®s child;
(v) the asset was transferred to or from the spouse
(either community or iInstitutionalized) or to another
person for the sole benefit of the spouse if the assets
are not subsequently transferred to still another
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person for less than fair market value;
(vi) the asset i1s transferred to a trust established
solely for the benefit of a disabled individual under
the age of 65; or
(vii) the denial would result in undue hardship. Such
determination should be referred to OKDHS State Office
for a decision.
(G) The 1i1ndividual 1is advised by a written notice of a
period of ineligibility due to transfer of assets. The
notice explains the period of i1neligibility for payment of
ICF/MR or HCBW/MR services and the continuance of
eligibility for other SoonerCare services.
(H) The penalty period can be ended by either all assets
being restored or commensurate return being made to the
individual.
(1) Once the restoration or commensurate return i1s made,
eligibility is redetermined considering the value of the
restored asset or the amount of commensurate return.
(J) The restoration or commensurate return will not
entitle the member to benefits for the period of time that
the asset remained transferred. An applicant cannot be
certified for NF, ICF/MR, HCBW/MR, or ADvantage waiver
services for a period of asset ineligibility.
(K) Assets which are held by an individual with another
person or persons, whether held 1i1n joint tenancy or
tenancy i1n common or similar arrangement, and the
individual®s ownership or control of the asset is reduced
or eliminated iIs considered a transfer.
(L) When a transfer of assets by the spouse of an
individual results in a period of 1ineligibility and the
spouse who made such transfer subsequently becomes
institutionalized, the period of ineligibility will be
apportioned between the two institutionalized spouses.
(6) Transfer of assets on or after February 8, 2006. An
institutionalized individual, an institutionalized
individual®s spouse, the guardian or legal representative of
the individual or individual®s spouse who disposes of assets
on or after February 8, 2006 for less than fair market value
on or after the Ilook-back date specified iIn (A) of this
paragraph subjects the individual to a penalty period for the
disposal of such assets.
(A) For an institutionalized individual, the look-back
date i1s 60 months before the first day the individual 1is
both i1nstitutionalized and has applied for medical
assistance. However, individuals that have purchased an
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Oklahoma Long-Term Care Partnership Program approved
policy may be completely or partially exempted from this
Section depending on the monetary extent of the iInsurance
benefits paid.
(B) For purposes of this paragraph, an "institutionalized"
individual 1is one who 1is residing in an ICF/MR or
receiving HCBW/MR services.
(C) The penalty period will begin with the later of:
(i) the first day of a month during which assets have
been transferred for less than fair market value; or
(i1) the date on which the individual is:
(1) eligible for medical assistance; and
(11) receiving institutional level of care services
that, were it not for the imposition of the penalty
period, would be covered by SoonerCare.
(D) The penalty period:
(i) cannot begin until the expiration of any existing
period of i1neligibility;
(i1) will not be interrupted or temporarily suspended
once it Is imposed;
(i11) when there have been multiple transfers, all
transferred assets are added together to determine the
penalty.
(E) The penalty period consists of a period of
ineligibility determined by dividing the total
uncompensated value of the asset by the average monthly
cost to a private patient iIn a nursing fTacility 1in
Oklahoma shown on OKDHS Appendix C-1. In this
calculation, the penalty must include a partial month
disqualification based upon the relationship between that
fractional amount and the average monthly cost to a
private patient In a nursing facility in Oklahoma. There
is no limit to the length of the penalty period for these
transfers. Uncompensated value 1is defined as the
difference between the fair market value at the time of
transfer less encumbrances and the amount received for the
resource.
(F) Assets are defined as all iIncome and resources of the
individual and the individual®™s spouse, including any
income or resources which the individual or such
individual®™s spouse is entitled to but does not receive
because of action:
(1) by the individual or such individual®s spouse;
(i1) by a person, including a court or administrative
body, with legal authority to act in place of or on
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behalf of the individual or such iIndividual®s spouse;

or

(inn) by any person, including any court or

administrative body acting at the direction or upon the

request of the individual or such individual®s spouse.

(G) Special Situations.

(1) Separate Maintenance or Divorce.
(1) There shall be presumed to be a transfer of
assets 1T an applicant or member receives less than
half of the couple®s resources pursuant to a Decree
of Separate Maintenance or a Decree of Divorce.
(11) There shall be presumed to be a transfer of
assets 1f the i1ncome i1s reduced to an amount lower
than the individual®s own income plus half of the
joint i@ncome. The transfer penalty shall be
calculated monthly.
(111) Assets which were exempt lose the exempt
character when not retained by the applicant or
member 1In the divorce or separate maintenance.
These assets, iIf received by the other spouse, are
counted when determining the penalty.
(1vV) The applicant or member may rebut the
presumption of transfer by showing compelling
evidence that the uneven division of 1iIncome or
resources was the result of factors unrelated to
SoonerCare eligibility.

(i1) Inheritance from a spouse.
(1) Oklahoma law provides that a surviving spouse IS
entitled to a minimum portion of a deceased spouse”s
probate estate. The amount depends on several
factors.
(1) 1t is considered a transfer i1f the deceased
spouse®s will places all, or some, of the statutory
share the applicant or member is entitled to receive
in a trust which the applicant or member does not
have unfettered access to or leaves less than the
statutory amount to the applicant or member, who
does not then elect to receive the statutory share
in probate proceedings.

(H) A penalty would not apply if:

(i) the title to the individual®s home was transferred

to:
(1) the spouse; or
(11) the individual®™s child under age 21 or who 1Is
blind or totally disabled as determined by Social
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Security; or
(111) a sibling who has equity interest in the home
and resided iIn the home for at least one year
immediately prior to the institutionalization of the
individual; or
(1V) the individual®s son or daughter who resided in
the home and provided care for at least two years
immediately prior to the individual®s
institutionalization.
(i1) the individual can show satisfactorily that the
intent was to dispose of assets at fair market value or
that the transfer was exclusively for a purpose other

than eligibility. It 1s presumed that any transfer of
assets made for less than fair market value was made in
order to qualify the individual for SoonerCare. In

order to rebut this presumption, the individual must
present compelling evidence that a transfer was made
for reasons other than to qualify for SoonerCare. It
iIs not sufficient for an iIndividual to claim that
assets were transferred solely for the purpose of
allowing another to have them with ostensibly no
thought of SoonerCare i1f the individual qualifies for
SoonerCare as a result of the transfer.

(i11) the transfer was to the community spouse or to
another person for the sole benefit of the community
spouse i1n an amount equal to the community spouse®s
asset allowance. 'Sole benefit"™ means that the amount
transferred will be used for the benefit of the
community spouse during his or her expected life.

(iv) the asset was transferred to the individual®s
child who is blind or totally disabled as determined by
Social Security. The transfer may be to a trust
established for the benefit of the individual®s child.
(v) the asset was transferred to or from the spouse
(either community or iInstitutionalized) or to another
person for the sole benefit of the spouse if the assets
are not subsequently transferred to still another
person for less than fair market value. 'Sole benefit”
means that the amount transferred will be used for the
benefit of the spouse (either community or
institutionalized) during his or her expected life.

(vi) the asset is transferred to a trust established
solely for the benefit of a disabled individual under
the age of 65.

(vii) the denial would result in undue hardship. Undue
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hardship exists when application of a transfer of
assets penalty would deprive the individual of medical
care such that the individual®s health or life would be
endangered; or of food, clothing, shelter, or other
necessities of life.
(1) An undue hardship does not exist if the
individual willingly transferred assets for the
purpose of qualifying for SoonerCare services
through the use of the undue hardship exemption.
(11) Such determination should be referred to OKDHS
State Office for a decision.
arn IT the undue hardship exists because the
applicant was exploited, legal action must be
pursued to return the transferred assets to the
applicant before a hardship waiver will be granted.
Pursuing legal action means an APS referral has been
made to the district attorney"s office or a lawsuit
has been filed and 1i1s being pursued against the
perpetrator.
(1) The 1individual 1s advised by a written notice of a
period of 1ineligibility due to transfer of assets, a
timely process for determining whether an undue hardship
waiver will be granted and a process for an adverse
determination appeal. The notice explains the period of
ineligibility for payment of ICF/MR or HCBW/MR services
and the continuance of eligibility for other SoonerCare
services.
(J) The penalty period can be ended by either all assets
being restored or commensurate return being made to the
individual.
(K) Once the restoration or commensurate return is made,
eligibility i1s redetermined considering the value of the
restored asset or the amount of commensurate return.
(L) The restoration or commensurate return will not
entitle the member to benefits for the period of time that
the asset remained transferred. An applicant cannot be
certified for nursing care services or HCBW for a period
of asset ineligibility.
(M) Assets which are held by an individual with another
person or persons, whether held 1in joint tenancy or
tenancy i1n common or similar arrangement, and the
individual®s ownership or control of the asset is reduced
or eliminated i1s considered a transfer. The exception to
this rule i1s 1f ownership of a joint account is divided
according to the amount contributed by each owner.
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(i) Documentation must be provided to show each co-
owner*"s contribution;
(i1) The funds contributed by the applicant or
SoonerCare member end up iIn an account owned solely by
the applicant or member.
(N) When a transfer of assets by the spouse of an
individual results in a period of 1ineligibility and the
spouse who made such transfer subsequently becomes
institutionalized, the period of ineligibility will be
apportioned between the two institutionalized spouses.
(7) Commensurate return. Commensurate return for purposes of
this Section is defined as actual money payment or
documentation of money spent on the member®s behalf; 1i1.e.,
property taxes, medical debts, nursing care expenses, etc.,
corresponding to the market value of the transferred
property. The definition does not include personal services,

labor or provision of rent-free shelter. It also does not
include a monetary value assigned and projected for future
payment either by cash or provision of services. Any

transfer of property within the five years prior to
application or during receipt of assistance must be analyzed
in regard to commensurate return as well as determination of
intent.

SUBCHAPTER 10. OTHER ELIGIBILITY FACTORS FOR FAMILIES WITH
CHILDREN AND PREGNANT WOMEN

PART 3. RESOURCES

317:35-10-10. Capital resources

Capital resources are disregarded for individuals related to
the children, parent and caretaker relative, former foster care
children, SoonerPlan, or pregnancy eligibility groups, including
pregnancies covered under Title XXI. Prior—toOctober—1, 2013

N I ! f thi bel CFE - I
1,—2013,—countableCountable i1ncome generated from any resource
IS considered iIn accordance with Part 6 of Subchapter 6 of this
Chapter.

PART 5. INCOME

317:35-10-26. Income
(a) General provisions regarding income.
(1) The 1income of categorically needy individuals who are
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related to the children, parent or caretaker relative,
SoonerPlan, or Title XIX and XXI pregnancy eligibility groups
does not require verification, unless questionable. IT the
income information is questionable, 1t must be verified. It
there appears to be a conflict 1In the information provided,
the worker must investigate the situation to determine if
income verification IS necessary.
(2) All available 1i1ncome, except that required to be
disregarded by law or OHCA®"s policy, 1is taken into
consideration 1in determining need. Income 1s considered
available both when actually available and when the applicant
or member has a legal interest In a liquidated sum and has
the legal ability to make such sum available for support and
maintenance. When an individual®s income is reduced due to
recoupment of an overpayment or garnishment, the gross amount
before the recoupment or garnishment is counted as income.
The member 1is responsible for reporting all income, the
source, amount and how often received.
(A) Income received on behalf of a member of the benefit
group by another individual such as, but not limited to, a
guardian or conservator, 1s considered available to the
benefit group.
(B) Money received and used for the care and maintenance
of a third party who is not included in the benefit group
IS not counted as 1income if it can be 1identified and
verified as intended for third party use.
(C) If 1t appears any member of the benefit group or an
individual whose income 1is considered when determining
eligibility 1is eligible for any type of 1i1ncome or
benefits, the benefit group must be notified In writing by
the Oklahoma Health Care Authority (OHCA). The notice
must contain the information that failure to apply for and
take all appropriate steps to obtain such benefits within
10ten (10) days from the date of the notice will result iIn
a determination of 1ineligibility. An application for
Supplemental Security Income (SSI) is not required.
(D) If the member and spouse are living together or they
are living apart but there has not been a clear break in
the family relationship, iIncome received by either spouse
and income received jointly 1is considered as TfTamily
income. Income cannot be diverted to a household member
who 1is not included i1n the household size for health
benefits. Consideration is not given to a SSI recipient”s
income i1n computing eligibility for the AFDC or Pregnancy
related unit. EffFective—October—15;—2013; —theThe MAGI
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methodology rules determine whose income is considered in

a particular household for MAGI eligibility groups as

defined in OAC 317:35-6-1.

(E) Income which can reasonably be anticipated to be

received 1s considered to be available for the month its

receipt iIs anticipated.

(F) Income produced from resources must be considered as

unearned income.
(3) Income that must be verified is verified by the best
available 1iInformation such as pay stubs presented by the
member or an interview with the employer. [If OHCA is unable
to verify income  through the Employment  Securities
Commission, then pay stubs may only be used for verification
if they have the member®s name and/or social security number
indicating that the pay stubs are in fact the member®s wages.
The stubs should also include the date(s) of the pay period
and the amount of 1ncome before deductions. IT this
information 1is not 1included, employer verification 1is
required. The worker verifies medical insurance which may be
available at the same time that income is verified. When a
member of the benefit group accepts employment and has not
received any wages, verification (if necessary) of the amount
of 1iIncome to be considered and the anticipated date of
receipt must be obtained from the employer and provided to
OHCA within 16ten (10) days. [Income which is expected to be
received during a month 1is considered available to the
benefit group and s counted iIn determining eligibility for
the month of receipt.
(4) Monies received in a Hlump sum from any source are
considered income iIn the month received. Changing a resource
from one form to another, such as converting personal
property to cash, is not considered a lump sum payment.
Exception: lump sum payments used to establish dedicated bank
accounts by representative payees in order to receive and
maintain retroactive SSI1 benefits for disabled/blind children
under age 318eighteen (18) are excluded as 1income. The
interest 1income generated from dedicated bank accounts 1is
also excluded.




counted——as——income-—Effective —October— 1, — 2013

whetherWhether a source of income is countable for MAGI

eligibility groups i1s determined In accordance with Part 6

of Subchapter 6 of this Chapter.

(B) Prior—to October—1;,—2013,—lump—sum—payments—(minus
1] bl lod f I I blishi I "

specitically set Tforth In the settlement or award.
Effective—October—1; 2013, —whetherWhether a source of
income is countable is determined iIn accordance with Part
6 of Subchapter 6 of this Chapter.

(C) When a lump sum 1s received by a stepparent not
included i1n the household size, only the stepparent”s
contribution is considered iIn accordance with the
stepparent™s liability policy. Effective October—1, 2013
#neomelncome received by a stepparent is considered in
accordance with MAGI household and income counting rules.
(D) When a third party reveals that a lump sum payment has
been received or 1Is expected to be received by the
applicant or member, adverse action notification is given
or mailed to the applicant/member and appropriate action
taken.

(E) Recurring lump sum income received from any source for
a period covering more than one (1) month, that 1is
received in a lump sum recurrently (such as annual rentals
from surface or minerals, Windfall Profits tax refund,
etc.) is prorated over a period of time it iIs intended to
cover, beginning with the month of receipt of a lump sum
payment.

(F) Net income from oil and gas production (gross minus
production taxes withheld), received iIn varying amounts on
a regular or irregular basis for the past six (6) months,
will be averaged and considered as income for the next six
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(6) months. In instances where an applicant or a member
receives new i1ncome Tfrom oil and gas production and
verification for the past six (6) months is not available,
the worker accepts the available verification and averages
over the period of time intended to cover. Net income may
be verified by seeing the individual®s production check
stub, or by contacting the oil and gas company. Effective
October—1,—2013;—whetherWlhether a source of 1i1ncome 1is
countable 1is determined 1in accordance with Part 6 of
Subchapter 6 of this Chapter.
(5) Income that is based on the number of hours worked, as
opposed to income based on regular monthly wages, must be
computed as irregular i1ncome. The income received
irregularly or in varying amounts will be averaged using the
past two (2) months to establish the amount to be anticipated
and considered for prospective budgeting.
(6) Prior to October 1, 2013, a caretaker relative can only
I included i : I : I I bioloaical

MAGI household rules are used to determine whether a
caretaker relative or stepparent is included in a household.

(A) Prior—toOctober 152013, —consideration—is—not—ghven

I _ F I lats I - :

Li Liabili - Licable. ef N
Oetober—1;—20135—MAGI household and income counting rules

are used to determine whether a caretaker relative and
his/her spouse or a stepparent are included 1i1n the
household and whether their income i1s considered for the
children.

(B) PFieF—t9—9eFebeFT%T—2Q}3T—if—a—ea#efakeF—¥elative—is
married—and—lHving—with—the spouse—who—#s—an—SSIo+r SSP

one—(1) month— Effective October—1, 2013, MAGI household

and 1i1ncome counting rules are used to determine whose
income is considered and whether that i1ncome 1iIs counted.
IT an individual i1s eligible i1n the parent or caretaker
relative group, his/her spouse, if living with him/her, is
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also related to the parent or caretaker relative group.

) PF+eF—te—QetebeF—4——29%3——a—eieppa#ent—ean—be—4ﬁeleded

tneluded—Effective October—15—20135—aA stepparent, 1T living
with the parent or caretaker relative, can also be related to
the parent or caretaker relative group, regardless of whether
the parent is incapacitated or not in the home.

(8) Prior—to October—1;, 2013, when—therei1s—a stepparent—or

kind-—EFffectiveOctober—1,—2013, MAGI household and income
counting rules are wused to determine whose 1Income 1is
considered and whether that income iIs counted.
(b) Earned income. The term ™"earned income™ refers to monies
earned by an individual through the receipt of wages, salary,
commission or profit from activities in which the individual 1is
engaged as self-employed or as an employee Prior to October 1,




whetherWhether i1ncome 1is countal-)le for MAGI eligibility; groupé
is determined using MAGI 1income counting rules in Part 6 of
Subchapter 6 of this Chapter.

(&}—Ea#ned—4ﬂeeme—iF@%—sle—empleymenF—ﬁF%eF—te—eetebep—éT




(1) Earned income from self-employment—effective—October
15—2013. For MAGI eligibility groups, the calculation of
countable self-employment income i1s determined iIn accordance
with MAGI i1ncome counting rules in Part 6 of Subchapter 6 of
this Chapter.

3)(2) Earned income from wages, salary or commission. Prier

Effective October—15,— 2013, —countableCountable income for MAGI
eligibility groups 1s determined 1in accordance with MAGI
income counting rules iIn Part 6 of Subchapter 6 of this
Chapter.

€4)(3) Earned income from work and training programs. Prier

any——~calendar——year—Effective— October—15— 20135
countableCountable 1i1ncome for MAGI eligibility groups 1is
determined In accordance with MAGI i1ncome counting rules in
Part 6 qf_Subchapter 6 gf this Chaptgr-

SB)—hndiviidual—earned—income—exemptions—prior—to—October—15
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€6)(4) No individual earned 1income exemptions—effFective
October—15,—2013. No earned income exemptions are subtracted
to determine countable income for MAGI eligibility groups.
The only deduction applied to determine net countable income
under the MAGI methodology is the deduction of 5%five percent
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(5%) of the FPL for the individual®s household size as

defined In OAC 317:35-6-39.

€8)(5) Formula for determining the 1individual®s 'het earned
income effective October—1;, 2013 for MAGI eligibility groups.
To determine net income, see MAGI rules in OAC 317:35-6-39.

(c)Unearned—income prior to Octeber 1, 2013




considered Income.
€ (c) Unearned i1ncome—efFective—October—15;—2013. Countable
earned and unearned income for MAGI eligibility groups 1is
determined i1n accordance with MAGI i1ncome counting rules iIn Part
6 of Subchapter 6 of this Chapter.

{e)—thnhcome—disregards—prior—toOctober—1, 2013 lhcome—that—is










€PH(d) Income disregards—effective—October—15;—2013. For MAGI
eligibility groups, whether a source of income is disregarded is
determined in accordance with MAGI income counting rules in Part
6 of Subchapter 6 of this Chapter.

(g9) In computing monthly income, cents—wiH—be—ecarried—atalH

L g ) I rod "l e

to—each—ndividual—and—each—type—ofincome-cents will be rounded
down at each step. Income which 1is received monthly but in
irregular amounts 1s averaged using two month"s 1income, 1If
possible, to determine income eligibility. Less than two
month®"s 1ncome may be used when circumstances (e.g., new

employment, wunpaid sick leave, etc.) would 1indicate that
previous income amounts would not be appropriate to use In
determining future i1ncome amounts. Income received more often
than monthly i1s converted to monthly amounts as follows:

(1) Daily. Income received on a daily basis i1s converted to

29



a weekly amount then multiplied by 4.3.
(2) Weekly. Income received weekly i1s multiplied by 4.3.

(3) Twice a month. Income received twice a month 1is
multiplied by 2two (2).
(4) Biweekly. Income received every two (2) weeks 1is

multiplied by 2.15.

SUBCHAPTER 15. PERSONAL CARE SERVICES

317:35-15-6. Determining financial eligibility of categorically
needy individuals

Financial eligibility for Personal Care for categorically
needy individuals i1s determined as follows:

(1) Frnanciral eligibility/categorically related to AFDC prior

08AX001E (Appendix C-1), Schedule 1. A_

(1) Financial eligibility for MAGI eligibility groups
effective—October—1,—2013. See MAGI eligibility rules 1in
Subchapter 6 of this Chapter to determine Ffinancial
eligibility for MAGI eligibility groups.

3)(2) Financial eligibility/categorically related to ABD. In
determining iIncome and resources for the individual related
to ABD, the "family" includes the individual and spouse, if
any. To be categorically needy, the countable income must be
less than the categorically needy standard as shown on the
OKDHS form O08AXO001E (Appendix C-1), Schedule VI (QMBP
standard). If an individual and spouse cease to live together
for reasons other than institutionalization or receipt of the
ADvantage waiver or HCBW/MR services, income and resources
are considered available to each other through the month in
which they are separated. Mutual consideration ceases with
the month after the month iIn which the separation occurs. Any
amounts which are actually contributed to the spouse after
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the mutual consideration has ended are considered.

€4)(3) Determining financial eligibility for Personal Care.
For individuals determined categorically needy for Personal
Care, the member will not pay a vendor payment for Personal
Care services.

SUBCHAPTER 19. NURSING FACILITY SERVICES

317:35-19-20. Determining financial eligibility of categorically
needy individuals

Financial eligibility for NF medical care is determined as
follows:

(1) Financial eligibility for MAGI eligibility groups
effective—October—1,—2013. See MAGI eligibility rules 1in
Subchapter 6 of this Chapter to determine Tfinancial
eligibility for MAGI eligibility groups.

3)(2) Financial eligibility/categorically related to ABD.
In determining 1income and resources Tor the individual
related to ABD, the "family"™ includes the individual and
spouse, if any. IT an individual and spouse cease to live
together for reasons other than institutionalization, income
and resources are considered available to each other through
the month in which they are separated. Mutual consideration
ceases with the month after the month in which the separation

OoCCurs. Any amounts which are actually contributed to the
spouse after the mutual consideration has ended are
considered. IT the 1i1ndividual and spouse cease to live

31



together because of the individual entering a nursing

facility, see paragraph (3) of OAC 317:35-19-21 to determine

financial eligibility.
(A) The categorically needy standard on OKDHS Appendix C-
1, Schedule V1., is applicable for individuals related to
ABD. If the individual 1i1s in an NF and has received
services for 30 days or longer, the categorically needy
standard in OKDHS Appendix C-1, Schedule VIII. B.1., 1is
used. If the individual leaves the facility prior to the
30 days, or does not require services past the 30 days,
the categorically needy standard in OKDHS Appendix C-1,
Schedule VI., 1is used. The rules on determination of
income and resources are applicable only when an
individual has entered a NF and is likely to remain under
care for 30 consecutive days. The 30-day requirement 1is
considered to have been met even if it is interrupted by a
hospital stay or the individual is deceased before the 30-
day period ends.
(B) An individual who s a patient In an extended care
facility may have SSI continued for a three month period
ifT he/she meets conditions described i1n Subchapter 5 of

this Chapter. The continuation of the payments 1is
intended for use of the member and does not affect the
vendor payment. IT the 1institutional stay exceeds the

three month period, SSI will make the appropriate change.
€4)(3) Transfer of capital resources on or before August 10,
1993. Individuals who have transferred capital resources on
or before August 10, 1993 and applying for or receiving NF,
ICF/MR, or receiving HCBW/MR services are subject to penalty
if the individual, the individual®s spouse, the guardian, or
legal representative of the individual or individual®s
spouse, disposes of resources for less than fair market value
during the 30 months immediately prior to eligibility for
SoonerCare it the individual is eligible at
institutionalization. IT the individual i1s not eligible for
SoonerCare at institutionalization, the individual iIs subject
to penalty It a resource was transferred during the 30 months
immediately prior to the date of application for SoonerCare.
Any subsequent transfer is also subject to this policy. When
there have been multiple transfers of resources without
commensurate return, all transferred resources are added
together to determine the penalty period. The penalty
consists of a period of 1neligibility (whole number of
months) determined by dividing the total uncompensated value
of the resource by the average monthly cost to a private
patient In a nursing Tfacility iIn Oklahoma. The penalty
period begins with the month the resource or resources were

32



first transferred and cannot exceed 30 months. Uncompensated
value is defined as the difference between the equity value
and the amount received for the resource.
(A) However, the penalty would not apply if:
(i) The transfer was prior to July 1, 1988.
(i1) The title to the individual®s home was transferred
to:
(1) the spouse;
(11) the individual®™s child under age 21 or who 1Is
blind or totally disabled;
(111) a sibling who has equity interest in the home
and resided in the home for at least one year prior
to the individual®™s admission to the nursing
facility; or
(1V) the individual®s son or daughter who resided in
the home and provided care for at least two years
prior to the individual®s admission to the nursing
facility.
(iti1) The 1individual can show satisfactorily that the
intent was to dispose of resources at fair market value
or that the transfer was for a purpose other than
eligibility.
(iv) The transfer was to the community spouse or to
another person for the sole benefit of the community
spouse in an amount equal to the community spouse®s
resource allowance.
(v) The resource was transferred to the individual®s
minor child who is blind or totally disabled.
(vi) The resource was transferred to the spouse (either
community or institutionalized) or to another person
for the sole benefit of the spouse i1If the resources are
not subsequently transferred to still another person
for less than fair market value.
(vii) The denial would result in undue hardship. Such
determination should be referred to OKDHS State Office
for a decision.
(B) The 1individual 1s advised by a written notice of a
period of ineligibility due to transfer of assets. The
notice explains the period of ineligibility for payment of
NF and the continuance of eligibility for other SoonerCare
services.
(C) The penalty period can be ended by either the resource
being restored or commensurate return being made to the
individual.
(D) Once the restoration or commensurate return i1s made,
eligibility i1s redetermined considering the value of the
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restored resource or the amount of commensurate return.
(E) The restoration or commensurate return will not
entitle the member to benefits for the period of time that
the resource remained transferred. An applicant cannot be
certified for NF, ICF/MR, HCBW/MR, or ADvantage waiver
services for a period of resource ineligibility.
€5)(4) Transfer of assets on or after August 11, 1993 but
before February 8, 2006. An institutionalized individual, an
institutionalized individual®s spouse, the guardian or legal
representative of the individual or individual®s spouse who
disposes of assets on or after August 11, 1993 but before
February 8, 2006 for less than fair market value on or after
the look-back date specified iIn (A) of this paragraph
subjects the individual to a penalty period for the disposal
of such assets.
(A) For an institutionalized individual, the look-back
date is 36 months before the first day the individual is
both i1nstitutionalized and has applied for medical
assistance. However, in the case of payments from a trust
or portions of a trust that are treated as transfers of
assets, the look back date is 60 months.
(B) For purposes of this paragraph, an "institutionalized”
individual 1s one who i1s residing in an NF.
(C) The penalty period begins the first day of the first
month during which assets have been transferred and which
does not occur iIn any other period of ineligibility due to
an asset transfer. When there have been multiple
transfers, all transferred assets are added together to
determine the penalty.
(D) The penalty period consists of a period of
ineligibility (whole number of months) determined by
dividing the total uncompensated value of the asset by the
average monthly cost to a private patient In a nursing
facility i1n Oklahoma. In this calculation, any partial
month i1s dropped. There i1s no limit to the length of the
penalty period for these transfers. Uncompensated value is
defined as the difference between the fair market value at
the time of transfer less encumbrances and the amount
received for the resource.
(E) Assets are defined as all iIncome and resources of the
individual and the individual®™s spouse, including any
income or resources which the individual or such
individual®™s spouse is entitled to but does not receive
because of action:
(1) by the individual or such individual®s spouse;
(i1) by a person, including a court or administrative
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body, with legal authority to act iIn place of or on
behalf of the individual or such iIndividual®s spouse;
or
(inn) by any person, including any court or
administrative body acting at the direction or upon the
request of the individual or such individual®s spouse.
(F) A penalty would not apply if:
(i) the title to the individual®s home was transferred
to:
(1) the spouse;
(11) the individual®s child under age 21 or who 1is
blind or totally disabled as determined by Social
Security;
(111) a sibling who has equity interest in the home
and resided i1n the home for at least one year
immediately prior to the institutionalization of the
individual; or
(1V) the individual®s son or daughter who resided in
the home and provided care for at least two years
immediately prior to the individual®s
institutionalization.
(i1) the individual can show satisfactorily that the
intent was to dispose of assets at fair market value or
that the transfer was exclusively for a purpose other

than eligibility. It is presumed that any transfer of
assets made for less than fair market value was made in
order to qualify the individual for SoonerCare. In

order to rebut this presumption, the individual must
present compelling evidence that a transfer was made
for reasons other than to qualify for SoonerCare. It
iIs not sufficient for an individual to claim that
assets were transferred solely for the purposes of
allowing another to have them with ostensibly no
thought of SoonerCare if the individual qualifies for
SoonerCare as a result of the transfer.

(if1) the transfer was to the community spouse or to
another person for the sole benefit of the community
spouse in an amount equal to the community spouse®s
asset allowance.

(iv) the asset was transferred to the individual®s
child who is blind or totally disabled as determined by
Social Security. The transfer may be to a trust
established for the benefit of the individual®s child.
(v) the asset was transferred to or from the spouse
(either community or iInstitutionalized) or to another
person for the sole benefit of the spouse if the assets
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are not subsequently transferred to still another
person for less than fair market value.
(vi) the asset is transferred to a trust established
solely for the benefit of a disabled individual under
the age of 65.
(vii) the denial would result in undue hardship. Such
determination should be referred to OKDHS State Office
for a decision.
(G) The 1individual is advised by a written notice of a
period of 1ineligibility due to transfer of assets. The
notice explains the period of ineligibility for payment of
NF and the continuance of eligibility for other SoonerCare
services.
(H) The penalty period can be ended by either all assets
being restored or commensurate return being made to the
individual.
(1) Once the restoration or commensurate return is made,
eligibility i1s redetermined considering the value of the
restored asset or the amount of commensurate return.
(J) The restoration or commensurate return will not
entitle the member to benefits for the period of time that
the asset remained transferred. An applicant cannot be
certified for nursing care services for a period of asset
ineligibility.
(K) Assets which are held by an individual with another
person or persons, whether held 1In joint tenancy or
tenancy in common or similar arrangement, and the
individual®s ownership or control of the asset is reduced
or eliminated is considered a transfer.
(L) When a transfer of assets by the spouse of an
individual results in a period of i1neligibility and the
spouse who made such transfer subsequently becomes
institutionalized, the period of 1ineligibility will be
apportioned between the two institutionalized spouses.
€6)(5) Transfer of assets on or after February 8, 2006. An
institutionalized individual, an institutionalized
individual"s spouse, the guardian or legal representative of
the individual or individual®s spouse who disposes of assets
on or after February 8, 2006 for less than fair market value
on or after the Ilook-back date specified iIn (A) of this
paragraph subjects the individual to a penalty period for the
disposal of such assets.
(A) For an institutionalized individual, the look-back
date is 60 months before the first day the individual is
both i1nstitutionalized and has applied for medical
assistance. However, individuals that have purchased an
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Oklahoma Long-Term Care Partnership Program approved
policy may be completely or partially exempted from this
Section depending on the monetary extent of the iInsurance
benefits paid.
(B) For purposes of this paragraph, an "institutionalized”
individual 1s one who i1s residing in an NF.
(C) The penalty period will begin with the later of:
(i) the first day of a month during which assets have
been transferred for less than fair market value; or
(i1) the date on which the individual 1is:
(1) eligible for medical assistance; and
(11) receiving institutional level of care services
that, were it not for the imposition of the penalty
period, would be covered by SoonerCare.
(D) The penalty period:
(i) cannot begin until the expiration of any existing
period of ineligibility;
(i1) will not be interrupted or temporarily suspended
once it Is imposed;
(i11) When there have been multiple transfers, all
transferred assets are added together to determine the
penalty.
(E) The penalty period consists of a period of
ineligibility determined by dividing the total
uncompensated value of the asset by the average cost to a
private patient in a nursing facility in Oklahoma shown on
OKDHS Appendix C-1. In this calculation, the penalty must
include a partial month disqualification based upon the
relationship between that fractional amount and the
average cost to a private patient in a nursing facility iIn
Oklahoma. There is no limit to the length of the penalty
period for these transfers. Uncompensated value 1s
defined as the difference between the fair market value at
the time of transfer less encumbrances and the amount
received for the resource.
(F) Assets are defined as all income and resources of the
individual and the 1individual®™s spouse, including any
income or resources which the individual or such
individual®s spouse is entitled to but does not receive
because of action:
(i) by the individual or such individual®s spouse;
(i1) by a person, including a court or administrative
body, with legal authority to act iIn place of or on
behalf of the individual or such iIndividual®s spouse;
or
(inn) by any person, including any court or
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administrative body acting at the direction or upon the

request of the individual or such individual®s spouse.
(G) Special Situations.

(1) Separate Maintenance or Divorce.

Gii

(H) A

(1) There shall be presumed to be a transfer of
assets 1f an applicant or member receives less than
half of the couple®s resources pursuant to a Decree
of Separate Maintenance or a Decree of Divorce.

(11) There shall be presumed to be a transfer of
assets 1f the i1ncome i1s reduced to an amount lower
than the individual®™s own 1income plus half of the
joint iIncome. The transfer penalty shall Dbe
calculated monthly.

(111) Assets which were exempt lose the exempt
character when not retained by the applicant or
member iIn the divorce or separate maintenance.
These assets, if received by the other spouse, are
counted when determining the penalty.

(1V) The applicant or member may rebut the
presumption of transfer by showing compelling
evidence that the uneven division of 1iIncome or
resources was the result of factors unrelated to
SoonerCare eligibility.

) Inheritance from a spouse.

(1) Oklahoma law provides that a surviving spouse IS
entitled to a minimum portion of a deceased spouse”s
probate estate. The amount depends on several
factors.

(1) 1t is considered a transfer i1f the deceased
spouse®s will places all, or some, of the statutory
share the applicant or member i1s entitled to receive
in a trust which the applicant or member does not
have unfettered access to or leaves less than the
statutory amount to the applicant or member, who
does not then elect to receive the statutory share
in probate proceedings.

penalty would not apply if:

(i) the title to the individual®s home was transferred

to:

(1) the spouse;

(11) the individual®s child under age 21 or who 1is
blind or totally disabled as determined by Social
Security;

(111) a sibling who has equity interest in the home
and resided i1n the home for at least one year
immediately prior to the institutionalization of the
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individual; or
(1V) the individual®s son or daughter who resided in
the home and provided care for at least two years
immediately prior to the individual®s
institutionalization.
(i1) the individual can show satisfactorily that the
intent was to dispose of assets at fair market value or
that the transfer was exclusively for a purpose other

than eligibility. It 1s presumed that any transfer of
assets made for less than fair market value was made in
order to qualify the individual for SoonerCare. In

order to rebut this presumption, the individual must
present compelling evidence that a transfer was made
for reasons other than to qualify for SoonerCare. It
iIs not sufficient for an individual to claim that
assets were transferred solely for the purposes of
allowing another to have them with ostensibly no
thought of SoonerCare if the individual qualifies for
SoonerCare as a result of the transfer.

(i11) the transfer was to the community spouse or to
another person for the sole benefit of the community
spouse in an amount equal to the community spouse®s
asset allowance. '"Sole benefit" means that the amount
transferred will be wused for the benefit of the
community spouse during his or her expected life.

(iv) the asset was transferred to the individual®s
child who is blind or totally disabled as determined by
Social Security. The transfer may be to a trust
established for the benefit of the individual®s child.
(v) the asset was transferred to or from the spouse
(either community or iInstitutionalized) or to another
person for the sole benefit of the spouse if the assets
are not subsequently transferred to still another
person for less than fair market value. 'Sole benefit”
means that the amount transferred will be used for the
benefit of the spouse (either community or
institutionalized) during his or her expected life.

(vi) the asset is transferred to a trust established
solely for the benefit of a disabled individual under
the age of 65.

(vii) the denial would result in undue hardship. Undue
hardship exists when application of a transfer of
assets penalty would deprive the individual of medical
care such that the individual®s health or life would be
endangered; or of food, clothing, shelter, or other
necessities of life.
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(1) An undue hardship does not exist 1if the
individual willingly transferred assets for the
purpose of qualifying for SoonerCare services
through the use of the undue hardship exemption.
(11) Such determination should be referred to OKDHS
State Office for a decision.
aurn IT the undue hardship exists because the
applicant was exploited, 1legal action must be
pursued to return the transferred assets to the
applicant before a hardship waiver will be granted.
Pursuing legal action means an APS referral has been
made to the district attorney"s office or a lawsuit
has been filed and 1is being pursued against the
perpetrator.
(1) The 1individual 1s advised by a written notice of a
period of 1ineligibility due to transfer of assets, a
timely process for determining whether an undue hardship
waiver will be granted and a process for an adverse
determination appeal. The notice explains the period of
ineligibility for payment of NF and the continuance of
eligibility for other SoonerCare services.
(J) The penalty period can be ended by either all assets
being restored or commensurate return being made to the
individual.
(K) Once the restoration or commensurate return is made,
eligibility i1s redetermined considering the value of the
restored asset or the amount of commensurate return.
(L) The restoration or commensurate return will not
entitle the member to benefits for the period of time that
the asset remained transferred. An applicant cannot be
certified for nursing care services for a period of asset
ineligibility.
(M) Assets which are held by an individual with another
person or persons, whether held 1In joint tenancy or
tenancy i1n common or similar arrangement, and the
individual®s ownership or control of the asset is reduced
or eliminated i1s considered a transfer. The exception to
this rule is if ownership of a joint account is divided
according to the amount contributed by each owner.
(1) Documentation must be provided to show each co-
owner®s contribution;
(i1) The funds contributed by the applicant or
SoonerCare member end up iIn an account owned solely by
the applicant or member.
(N) When a transfer of assets by the spouse of an
individual results in a period of 1ineligibility and the
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spouse who made such transfer subsequently becomes

institutionalized, the period of 1ineligibility will be

apportioned between the two institutionalized spouses.
H(6) Commensurate return. Commensurate return for purposes
of this Section 1is defined as actual money payment or
documentation of money spent on the member®s behalf; 1i1.e.,
property taxes, medical debts, nursing care expenses, etc.,
corresponding to the market value of the transferred
property. The definition does not include personal services,

labor or provision of rent-free shelter. It also does not
include a monetary value assigned and projected for Tfuture
payment either by cash or provision of services. Any

transfer of property within the five years prior to
application or during receipt of assistance must be analyzed
in regard to commensurate return as well as determination of
intent.
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