Oklahoma Health Care Authority

The Oklahoma Health Care Authority (OHCA) values your feedback and
input. It 1s very important that you provide your comments
regarding the proposed rule change by the comment due date.
Comments can be submitted on the OHCA®"s Proposed Changes Blog.

OHCA COMMENT DUE DATE: January 16, 2018

The proposed policy is an Emergency Rule. This proposed policy was
presented at the November 7, 2017 Tribal Consultation and 1is
scheduled to be presented to the Medical Advisory Committee on
January 18, 2018 and the Board of Directors on February 8, 2018.
Reference: APA WF #17-19

SUMMARY :

17-19 Inpatient behavioral health revisions - The proposed
inpatient behavioral health revisions will align policy with
federal standards of restraint or seclusion for members under the
age of 21. Rules will also be revised to update definitions.

LEGAL AUTHORITY

The Oklahoma Health Care Authority Act, Section 5007 (F)(1) and (3)
of Title 63 of Oklahoma Statutes; Section 5003 through 5016 of
Title 63 of Oklahoma Statutes; The Oklahoma Health Care Authority
Board; 10 O0.S. 88 401 to 402; 63 0.S. 8 1-702(A); 42 Code of
Federal Regulation, Sec. 435.1010; 42 C.F.R. 441 Subpart C and D;
42 C.F.R. Part 456, Subpart C; 42 C.F.R. 8§ 482.13; 42 C.F.R. Part
483, Subpart G; 42 United States Code, Sec. 1395x(¥)

RULE IMPACT STATEMENT:
STATE OF OKLAHOMA
OKLAHOMA HEALTH CARE AUTHORITY
TO: Tywanda Cox

Federal and State Policy

FROM: Vanessa Andrade
Federal and State Authorities

SUBJECT: Rule Impact Statement
APA WF #17-19


http://okhca.org/PolicyBlog.aspx

A. Brief description of the purpose of the rule:

The proposed inpatient behavioral health policy will be amended
to revise definitions and align these with federal regulations.
Definitions will now be incorporated throughout policy in the
Sections in which they are used. In addition, the term "American
Osteopathic Accreditation™ will be removed as an accrediting
body for Psychiatric Residential Treatment Facilities (PRTFs),
as 1t is no longer an accreditation option for these types of
facilities. The term "Licensed independent practitioner™ will be
removed from the rules, and the new rules will now describe in
detail which types of practitioners can order restraint or
seclusion, or perform face-to-face assessments of patients.

Revisions will align policy with federal requirements for
restraint or seclusion. PRTFs, a type of inpatient facility that
exclusively serves minors and young adults, must comply with the
condition of participation for restraint or seclusion, as 1Is
established by 42 C.F.R. 88 483.350 through 483.376.
Additionally, all general and psychiatric hospitals must comply
with federally-established standards for restraint or seclusion,
in accordance with 42 C.F.R. 8§ 482.13(e) - (9)-

B. A description of the classes of persons who most likely will be
affected by the proposed rule, including classes that will bear
the cost of the proposed rule, and any iInformation on cost
impacts received by the agency from any private or public
entities:

This rule change will impact any psychiatric unit, psychiatric
hospital or PRTF that provides inpatient care to members under
the age of 21, which are currently out of compliance with the
federal requirements Tfor restraint or seclusion. However,
because most providers are expected to already be In compliance
with the federal requirements, the cost iImpact should be
minimal, 1If any.

C. A description of the classes of persons who will benefit from
the proposed rule:

Members will benefit from the rule as i1t protects their safety
and well-being.

D. A description of the probable economic impact of the proposed
rule upon the affected classes of persons or political
subdivisions, including a listing of all fee changes and,
whenever possible, a separate justification for each fee change:



The agency has determined that there are no probable net costs
to OHCA or other agencies expected as a result of the proposed
rules nor is there an anticipated effect on state revenues.

The probable costs and benefits to the agency and to any other
agency of the implementation and enforcement of the proposed
rule, the source of revenue to be used for implementation and
enforcement of the proposed rule, and any anticipated effect on
state revenues, including a projected net loss or gain In such
revenues 1T i1t can be projected by the agency:

There are no probable costs or benefits to the agency or to any
other agency for the implementation and enforcement of the
proposed rule.

A determination of whether implementation of the proposed rule
will have an economic impact on any political subdivisions or
require their cooperation in implementing or enforcing the rule:

There 1s no economic impact on political subdivisions.

A determination of whether implementation of the proposed rule
will have an adverse effect on small business as provided by the
Oklahoma Small Business Regulatory Flexibility Act:

The proposed rule will not have an adverse effect on small
businesses as provided by the Oklahoma Small Business Regulatory
Flexibility Act.

An explanation of the measures the agency has taken to minimize
compliance costs and a determination of whether there are less
costly or non-regulatory methods or less intrusive methods for
achieving the purpose of the proposed rule:

The agency has taken measures to determine that there is no less
costly or non-regulatory method or less iIntrusive method for
achieving the purpose of the proposed rule.

A determination of the effect of the proposed rule on the public
health, safety and environment and, 1If the proposed rule is
designed to reduce significant risks to the public health,
safety and environment, an explanation of the nature of the risk
and to what extent the proposed rule will reduce the risk:

The proposed rule should have no adverse effect on the public
health, safety, and environment.

A determination of any detrimental effect on the public health,
safety and environment if the proposed rule is not implemented:
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OHCA does not believe there is a detrimental effect on the
public health and safety i1If the rule iIs not passed.

K. The date the rule Impact statement was prepared and i1f modified,
the date modified:

Prepared: December 19, 2017
Modified: January 11, 2018

RULE TEXT

TITLE 317. OKLAHOMA HEALTH CARE AUTHORITY
CHAPTER 30. MEDICAL PROVIDERS-FEE FOR SERVICE

SUBCHAPTER 5. INDIVIDUAL PROVIDERS AND SPECIALTIES
PART 6. INPATIENT PSYCHIATRIC HOSPITALS

317:30-5-95. General provisions and eligible providers

(a) Inpatient psychiatric hospitals or psychiatric units provide







website.
(a) Definitions. The following words and terms, when used in this

Part, shall have the following meaning, unless the context clearly
indicates otherwise:
(1) "C.F.R."™ means Code of Federal Regulations.
(2) "General Hospital'™ means a general medical surgical
hospital, as defined by 63 Oklahoma Statutes, Sec. 1-701(2).
(3) "Institution for Mental Diseases (IMD)'" means a hospital,
nursing facility, or other institution of more than sixteen (16)
beds that 1s primarily engaged 1in providing diagnosis,
treatment, or care of persons with mental diseases, including
medical attention, nursing care, and related services, as
defined by 42 C.F.R. § 435.1010.
(4) "OHCA"™ means Oklahoma Health Care Authority.
(5) "0.S." means Oklahoma Statutes.
(6) "Psychiatric Hospital™ means an institution which is
primarily engaged in providing, by or under the supervision of a
physician, psychiatric services for the diagnosis and treatment
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of mentally ill persons, as defined by 42 of the United States
Code, Sec. 1395x(fT).
(7) "Psychiatric Residential Treatment Facility (PRTF)" means a
non-hospital facility contracted with the OHCA to provide
inpatient psychiatric services to SoonerCare-eligible members
under the age of twenty-one (21), as defined by 42 C_F.R. §
483.352.
(8) "U.S.C." means United States Code.
(b) Eligible settings for inpatient psychiatric services. The
following individuals may receive SoonerCare-reimbursable inpatient
psychiatric services in the following eligible settings:
(1) Individuals twenty-one (21) to sixty-four (64) years of age
may receive SoonerCare-reimbursable i1npatient psychiatric and/or
chemical dependency/substance use/detoxification services In a
psychiatric unit of a general hospital.
(2) Individuals sixty-five (65) years of age or older may
receive SoonerCare-reimbursable inpatient psychiatric services
in a psychiatric unit of a general hospital, or In a psychiatric
hospital.
(3) Individuals under twenty-one (21) years of age, 1in
accordance with OAC 317:30-5-95.23, may receive SoonerCare-
reimbursable iInpatient psychiatric services iIn a psychiatric
unit of a general hospital, a psychiatric hospital, or a PRTF.
(c) Psychiatric hospitals and psychiatric units of general
hospitals. To be eligible for payment under this Part, inpatient
psychiatric programs must be provided to eligible SoonerCare
members In a hospital that:
(1) i1s licensed and surveyed by the appropriate State survey
agency, except for those hospitals exempted by 63 0.S. § 1-
702(A);
(2) meets all applicable federal regulations, including, but not
limited to:
(A) Medicare Conditions of Participation for Hospitals (42
C.F.R. Part 482), including special provisions applying to
psychiatric hospitals (42 C_.F_R. 8§ 482.60-.62);
(B) Medicaid for Individuals Age 65 or over in Institutions
for Mental Diseases (42 C.F.R. 441 Subpart C);
(C) Inpatient Psychiatric Services for Individuals under Age
21 in Psychiatric Facilities or Programs (42 C.F.R. 441
Subpart D); and/or
(D) Utilization Control [42 C.F.R. Part 456, Subpart C
(Utilization Control: Hospitals) or Subpart D (Utilization
Control: Mental Hospitals)];
(3) i1s accredited by The Joint Commission (TJC) or certified as
a Medicare and/or Medicaid hospital provider;
(4) 1s contracted with the OHCA; and
(5) 1t located within Oklahoma and serving members under
eighteen (18) years of age, i1s appropriately licensed by the
Oklahoma Department of Human Services (DHS) as a residential
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child care facility (10 0.S. 88 401 to 402) that is providing
services as a residential treatment facility in accordance with
OAC 340:110-3-168.
(d) PRTF. Every PRTF must:
(1) be individually contracted with OHCA as a PRTF;
(2) meet all of the state and federal participation requirements
for SoonerCare reimbursement, including, but not limited to, 42
C.F.R. 8 483.354, as well as all requirements in 42 C.F.R. Part
483, Subpart G governing the use of restraint and seclusion;
(3) be appropriately licensed by DHS as a residential child care
facility (10 0.S. 88 401 to 402) that iIs providing services as a
residential treatment facility 1In accordance with OAC 340:110-3-
168; and
(4) be accredited by TJC, the Council on Accreditation of
Rehabilitation Facilities (CARF), or the Council on
Accreditation (COA).
(e) Out-of-state PRTF. Any out-of-state PRTF must be appropriately
licensed and/or certified in the state in which i1t does business,
and must provide an attestation to OHCA that the PRTF 1s 1in
compliance with the condition of participation for restraint and
seclusion, as is required by federal law. Any out-of-state PRTF
must also be accredited 1n conformance with OAC 317:30-5-95(d)(4).
() Required documents. The required documents for enrollment for
each participating provider can be downloaded from the OHCA"s
website.

317:30-5-95.39. Secluston;—restratnt—Restraint, seclusion, and
serious +Hacikdent——occurrence reporting requirements for
ehiHldrenmembers under the age of twenty-one (21)
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(a) All PRTFs must éomply with,the condition of participatioﬁ for

restraint or seclusion, as is established by 42 C.F.R. 88 483.350
through 483.376, which 1Is hereby incorporated by reference in its
entirety. All general and psychiatric hospitals must comply with
the standard for restraint or seclusion, as is established by 42
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C.F.R. 8§ 482.13(e) — (@), which is hereby incorporated by reference
in 1ts entirety. In the case of any inconsistency or duplication
between these federal regulations and OAC 317:30-5-95.39, the
federal regulations shall prevail, except where OAC 317:30-5-95.39
and/or other Oklahoma law iIs more protective of a member®s health,
safety, or well-being.
(b) Restraint or seclusion may only be used when less restrictive
interventions have been determined to be ineffective to protect the
member, a staff member, or others from harm and may only be imposed
to ensure the iImmediate physical safety of the member, a staff
member, or others. The use of restraint or seclusion must be in
accordance with a written modification to the member®s individual
plan of care. The type or technique of restraint or seclusion used
must be the least restrictive intervention that will be effective
to protect the member or others from harm. Restraint or seclusion
must be discontinued at the earliest possible time, regardless of
the length of time identified In the order. Mechanical restraints
will not be used on children under age eighteen (18).
(1) Each facility must have policies and procedure to describe
the conditions in which restraint or seclusion would be
utilized, the behavioral/management intervention program
followed by the fTacility, and the documentation required.
Restraint or seclusion may only be ordered by the following
individuals trained in the use of emergency safety
interventions: a Physician; a Physician Assistant (PA); or an
Advanced Practice Registered Nurse (APRN) with prescriptive
authority. ITf, however, the member®s treatment team physician IS
available, then only he or she can order restraint or seclusion.
Each order for restraint or seclusion may only be renewed iIn
accordance with the following limits for up to a total of
twenty-four (24) hours:
(A) four (4) hours for adults eighteen (18) to twenty-one
(21) years of age;
(B) two (2) hours for children and adolescents nine (9) to
seventeen (17) years of age; or
(C) one (1) hour for children under nine (9) years of age.
(2) An order for the use of restraint/seclusion must never be
written as a standing order or on an as-needed basis.
(3) The documentation required to ensure that restraint or
seclusion was appropriately implemented and monitored will
include, at a minimum:
(A) documentation of events leading to intervention used to
manage the violent or self-destructive behaviors that
jeopardize the immediate physical safety of the member or
others;
(B) documentation of alternatives or less restrictive
interventions attempted;
(C) a signed order for restraint/seclusion that includes the
name of the individual ordering the restraint/seclusion, the
date and time the order was obtained, and the length of time
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for which the order was authorized;
(D) the time the restraint/seclusion actually began and
ended;
(E) the name of staff involved iIn the restraint/seclusion;
(F) documentation sufficient to show the member was monitored
in accordance with 42 C_F_R. § 482.13(e) (for general and
psychiatric hospitals) or 42 C.F.R. 88 483.362 and 483.364
(for PRTFs), as applicable;
(G) the time and results of a face-to-face assessment
completed within one (1) hour after initiation of the
restraint/seclusion by a Physician, PA, APRN with
prescriptive authority, or Registered Nurse, who has been
trained In the use of emergency safety interventions. The
assessment must evaluate the member®s well-being, including
those criteria set forth In 42 C.F.R. 8§ 482.13(e) (for
general and psychiatric hospitals) or 42 C_.F.R. § 483.358(T)
(for PRTFs), as applicable;
(H) in the event the face-to-face assessment was completed by
anyone other than the member®s treatment team physician,
documentation that he or she consulted the member®s treatment
team physician as soon as possible after completion of the
face-to-face assessment;
(1) debriefing of the child and staff involved in the
emergency safety intervention within twenty-four (24) hours,
In accordance with 42 C.F.R. § 483.370, as applicable;
(J) debriefing of all staff involved In the emergency safety
intervention and appropriate supervisory and administrative
staff within twenty-four (24) hours, in accordance with 42
C.F.R. 8§ 483.370, as applicable; and
(K) for minors, notification of the parent(s)/guardian(s).
(c) Serious occurrences, including death, serious iInjury, or
suicide attempt, must be reported as follows:
(1) In accordance with 42 C.F.R. § 483.374, PRTFs must notify
the OHCA Behavioral Health Unit and Oklahoma Department of Human
Services (DHS) by phone no later than 5:00 p.m. on the business
day following a serious occurrence and disclose, at a minimum:
the name of the member involved iIn the serious occurrence; a
description of the occurrence; and the name, street address, and
telephone number of the facility.
(A) Within three (3) days of the serious occurrence, a PRTF
must also submit a written Facility Critical Incident Report
to the OHCA Behavioral Health Unit containing: the
information iIn OAC 317:30-5-95.39(c)(1), above; and any
available follow-up information regarding the member"s
condition, debriefings, and programmatic changes implemented
(if applicable). A copy of this report must be maintained iIn
the member"s record, along with the names of the persons at
OHCA and DHS to whom the occurrence was reported. A copy of
the report must also be maintained iIn the 1incident and
accident report logs kept by the facility.
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(B) In the case of a minor, the PRTF must also notify the
member®"s parent(s) or legal guardian(s) as soon as possible,
and in no case later than twenty-four (24) hours after the
serious occurrence.
(2) In addition to the requirements in paragraph (1), above, the
death of any member must be reported In accordance with 42
C.F.R. 8 482.13(g) (hospital reporting requirements for deaths
associated with the use of seclusion or restraint) or 42 C_.F.R.
8§ 483.374(c) (PRTF reporting requirements for deaths), as
applicable.
(d) In accordance with 42 C.F.R. 8§ 483.374(a), OHCA requires all
PRTFs that provide SoonerCare inpatient psychiatric services to
members under age twenty-one (21) to attest in writing at the time
of contracting, that the facility is in compliance with all federal
standards governing the use of restraint and seclusion. The
attestation letter must be signed by the facility director, and
must include, at a minimum:
(1) the name, address, and telephone number of the facility, and
its provider identification number;
(2) the name and signature of the facility director;
(3) the date the attestation Is signhed;
(4) a statement certifying that the facility currently meets all
of the federal requirements governing the use of restraint and
seclusion;
(5) a statement acknowledging the right of OHCA, the Center for
Medicare and Medicaid Services (CMS), and/or any other entity
authorized by law, to conduct an on-site survey at any time to
validate the facility"s compliance with 42 C.F.R. 88 483.350
through 483.376, to investigate complaints lodged against the
facility, and to investigate serious occurrences;
(6) a statement that the facility will notify the OHCA if it is
out of compliance with 42 C.F.R. 88 483.350 through 483.376; and
(7) a statement that the facility will submit a new attestation
of compliance in the event the facility director changes, for
any reason.
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