Oklahoma Health Care Authority

It is very important that you provide your comments regarding
the proposed rule change by the comment due date. Comments are
directed to the Oklahoma Health Care Authority (OHCA) Proposed
Changes Blog.

OHCA COMMENT DUE DATE: December 1, 2016

The proposed policy 1s an Emergency Rule. This proposal 1is
scheduled to be presented to the Medical Advisory Committee
(MAC) on November 17, 2016 and the (OHCA) Board of Directors on
December 8, 2016.

Reference: APA WF 16-18

SUMMARY :

Telemedicine Consent - The proposed telemedicine revisions
remove language regarding written informed consent  for
telemedicine to align with changes in The Oklahoma Telemedicine
Act.

LEGAL AUTHORITY

The Oklahoma Health Care Authority Board; The Oklahoma Health
Care Authority Act, Section 5003 through 5016 of Title 63 of
Oklahoma Statutes; 36 0.S. Sections 6801 - 6804; OK H.B. No.
2547

RULE IMPACT STATEMENT:

STATE OF OKLAHOMA
OKLAHOMA HEALTH CARE AUTHORITY

TO: Tywanda Cox
Federal and State Policy

FROM: Harvey Reynolds
Federal and State Authorities

SUBJECT: Rule Impact Statement
APA WF # 16-18

A. Brief description of the purpose of the rule:

Proposed revisions amend Blanguage in Chapter 30 to reflect
the repeal of 36 0.S. Section 6804, of The Oklahoma
Telemedicine Act. The repeal of Section 6804 eliminates the
informed consent requirement from Oklahoma Statutes.
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B.

A description of the classes of persons who most likely will
be affected by the proposed rule, including classes that will
bear the cost of the proposed rule, and any information on
cost 1Impacts received by the agency from any private or
public entities:

All providers and members using telemedicine will be affected
by the proposed rule. This rule should not place any cost
burden on private or public entities. No information on any
cost 1mpacts were received from any entity.

A description of the classes of persons who will benefit from
the proposed rule:

Providers will benefit from the elimination of paper-based
written consent forms.

A description of the probable economic impact of the proposed
rule upon the affected classes of persons or political
subdivisions, including a listing of all fee changes and,
whenever possible, a separate justification for each fee
change:

This policy revision will reduce the administrative burden on
all telemedicine providers which has the potential to result
in an economic benefit to the provider.

The probable costs and benefits to the agency and to any
other agency of the iImplementation and enforcement of the
proposed rule, the source of revenue to be used for
implementation and enforcement of the proposed rule, and any
anticipated affect on state revenues, including a projected
net loss or gain in such revenues if it can be projected by
the agency:

Agency staff has determined that the proposed rule i1s budget
neutral .

A determination of whether iImplementation of the proposed
rule will have an economic 1Impact on any political
subdivisions or require their cooperation in implementing or
enforcing the rule:

The proposed rule will not have an economic impact on any

political subdivision or require their cooperation in
implementing or enforcing the rule.
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G. A determination of whether implementation of the proposed
rule will have an adverse effect on small business as
provided by the Oklahoma Small Business Regulatory
Flexibility Act:

The agency does not anticipate that the proposed rule will have
an adverse effect on small businesses.

H. An explanation of the measures the agency has taken to
minimize compliance costs and a determination of whether
there are less costly or non-regulatory methods or less
intrusive methods for achieving the purpose of the proposed
rulle:

The agency has taken measures to determine that there are no
other legal methods to achieve the purpose of the proposed
rule. Measures iIncluded a formal public comment period and
tribal consultation.

I. A determination of the effect of the proposed rule on the
public health, safety and environment and, if the proposed
rule is designed to reduce significant risks to the public
health, safety and environment, an explanation of the nature
of the risk and to what extent the proposed rule will reduce
the risk:

The proposed rule should not have any effect on the public
health, safety or environment. The proposed rule 1i1s not
designed to reduce significant risks to the public health,
safety or environment.

J. A determination of any detrimental effect on the public
health, safety and environment if the proposed rule is not
implemented:

The agency does not anticipate any detrimental effect on the
public health, safety or environment i1f the proposed rule 1is
not implemented.

K. The date the rule 1impact statement was prepared and 1if
modified, the date modified:

Prepared date: October 5, 2016



RULE TEXT:

TITLE 317. OKLAHOMA HEALTH CARE AUTHORITY
CHAPTER 30. MEDICAL PROVIDERS-FEE FOR SERVICE

SUBCHAPTER 3. GENERAL PROVIDER SERVICES
PART 1. GENERAL SCOPE AND ADMINISTRATION

317:30-3-27. Telemedicine
(a) Applicability and scope. The purpose of this Section iIs to
implement telemedicine policy that iImproves access to health
care services, while complying with all applicable federal and
state statutes and regulations. Telemedicine services are not
an expansion of SoonerCare covered services but an option for
the delivery of certain covered services. However, if there are
technological difficulties iIn performing an objective thorough
medical assessment or problems In the member®s understanding of
telemedicine, hands-on-assessment and/or in person care must be
provided for the member. Any service delivered using telehealth
technology must be appropriate for telemedicine delivery and be
of the same quality and otherwise on par with the same service
delivered i1n person. A telemedicine encounter must comply with
the Health Information Portability and Accountability Act
(HIPAA). For purposes of SoonerCare reimbursement telemedicine
iIs the use of interactive audio, video or other electronic media
for the purpose of diagnosis, consultation or treatment that
occur in real-time and when the member is actively participating
during the transmission. Telemedicine does not iInclude the use
of audio only telephone, electronic mail, or Tfacsimile
transmission. Transfer of data from one site to another through
the use of a camera or similar device that records (stores) an
image that is sent (forwarded) via telecommunication to another
site for consultation. Asynchronous or ‘'store and forward"
applications would not be considered telemedicine but may be
utilized to deliver services.
(b) Conditions. The following conditions apply to all services
rendered via telemedicine.
(1) Interactive audio and video telecommunications must be
used, permitting encrypted real-time communication between
the physician or practitioner and the SoonerCare member. The
telecommunication service must be secure and adequate to
protect the confidentiality and integrity of the telemedicine
information transmitted. As a condition of payment the member
must actively participate In the telemedicine visit.
(2) The telemedicine equipment and transmission speed and
image must be technically sufficient to support the service
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billed. IT a peripheral diagnostic scope is required to
assess the member, it must provide adequate resolution or
audio quality for decision making. Staff involved in the
telemedicine visit need to be trained iIn the use of the
telemedicine equipment and competent In iIts operation.

(3) The medical or behavioral health related service must be
provided at an appropriate site for the delivery of
telemedicine services. An appropriate telemedicine site is
one that has the proper security measures in place; the
appropriate administrative, physical and technical safeguards
should be in place that ensure the confidentiality,
integrity, and security of electronic protected health
information. The location of the room for the encounter at
both ends should ensure comfort, privacy, and
confidentiality. Both visual and audio privacy are important,
placement and selection of the rooms should consider this.
Appropriate telemedicine equipment and networks must be used
considering Tfactors such as appropriate screen size,
resolution, and security. Providers and/or members may
provide or receive telemedicine services outside of Oklahoma
when medically necessary.

(4) The provider must be contracted with SoonerCare and
appropriately licensed for the service to be provided. If the
provider is outside of Oklahoma, the provider must comply
with all laws and regulations of the provider®s location,
including health care and telemedicine requirements.

(5) The health care practitioner must obtain written consent

€6)(5) If the member is a minor child, a parent/guardian must
present the minor child for telemedicine services unless
otherwise exempted by State or Federal law. The
parent/guardian need not attend the telemedicine session
unless attendance is therapeutically appropriate.

EH(6) The member retains the right to withdraw at any time.
€8)(7) All telemedicine activities must comply with the HIPAA
Security Standards, OHCA policy, and all other applicable
state and federal laws and regulations.

€(8) The member has access to all transmitted medical
information, with the exception of live interactive video as
there is often no stored data in such encounters.

0> (9) There will be no dissemination of any member iImages

or information to other entities without written consent from
the member.
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(c) Reimbursement.
(1) Services provided by telemedicine must be billed with the
appropriate modifier.
(2) 1t the technical component of an X-ray, ultrasound or
electrocardiogram is performed during a telemedicine
transmission, the technical component can be billed by the
provider that provided that service. The professional
component of the procedure and the appropriate visit code
should be billed by the provider that rendered that service.
(3) The cost of telemedicine equipment and transmission 1is
not reimbursable by SoonerCare.
(d) Documentation.
(1) Documentation must be maintained by the rendering
provider to substantiate the services rendered.
(2) Documentation must indicate the services were rendered
via telemedicine, and the location of the services.
(3) All other SoonerCare documentation guidelines apply to
the services rendered via telemedicine. Examples include but
are not limited to:
(A) Chart notes;
(B) Start and stop times;
(C) Service provider®s credentials; and
(D) Provider®s signature.
(e) The OHCA has discretion and the final authority to approve
or deny any telemedicine services based on agency and/or
SoonerCare members® needs.



