OKLAHOMA DBE ADVISORY BOARD
AGENDA

Tuesday, October 15, 2019
Oklahoma Department of Transportation
200 NE 21 Street
Commission Room B
1:00 pm —3:00 pm
Oklahoma City, OK 73105

I. ODOQOT Director’s Report
II.  FHWA Division Administrator’s Report
lll.  Old Business
IV. Requested Agenda Items
a. 2010 DBE Disparity Study
V. New Business
VI. Confirm next meeting



Oklahoma DBE Advisory Board Meeting Notes
Tuesday, October 15, 2019

The following individuals attended the meeting on October 15, 2019, in ODOT’s Commission Room B.
The meeting was from 1:00 pm -3:00 pm.

DBE Firms oDOT FHWA
Kristi Bumpas LaTashia Thompson Carl Selby
Kevan Parker Jenny Allen Steve Duskin

Alma Pickle Anthony Delce

Kori Disney Dawn Sullivan

Haley Norman Kellye Johnson

Observers

=  Bobby Stem

= Scott Houck

= DanaTodd

= Greg Lower

= Kenneth Black

. ODOT Director’s Report — Presented by Dawn Sullivan
e ODOT adopted the 17™ 8 Year Construction Work Plan, Asset Preservation Plan and 5
year County Improvement for Roads & Bridges Program at Commission today.
e ODOT’s DBE Review Action Plan was accomplished by the October 1, 2019, deadline.
One of the new changes will be the collection of subcontracts and sub-agreements,
prior to the sub starting work.
= Request was made from the Advisory Board that Civil Rights Division send an
email to all DBE firms reminding them of the new subcontract and sub-
agreement requirement.
Il. FHWA Division Administrator’s Report — Provided by Carl Selby
e Advisory Board members were asked to come to the next meeting to discuss:
= How can the Advisory Board members assist DBE firms?
= What can the Advisory Board members do for the upcoming DBE Conference in
February 2020?
= What is the definition of success? What exactly to DBE firms want out of the
program and the Advisory Board?
= Have there been any concerns from DBE firms?
M. Old Business



Iv.

VL.

Requested Agenda Items

2010 DBE Disparity Study:

= Members received a copy of the Executive Summary from the 2010 Disparity
Study. Comments from the results of the 2010 Disparity Study was limited due
to change in ODOT staff.

= Following comments were made by a Board Member:

1. ODOT is still operating in the same manner since the 2010 Disparity
Study. There are still barriers in Oklahoma.

2. DBE outreach events have limited and/or no attendees. Firms have
guestioned the benefits of being DBE certified.

3. Other entities that receive federal funds require that Prime Contractors
cannot select the same DBE firms on each project. A question was asked
if ODOT could require this.

= The group was reminded that ODOT’s DBE Program does not consist of a set-
aside and/or quota. ODOT does not have control and/or input on the DBE firms
a Prime Contractor and/or Prime Consultant selects.
= DBE firms were encouraged to seek feedback from Prime Contractors and Prime
Consultants since they are responsible for selecting their subcontractors and sub-
consultants.
= ODOT is conducting a new Disparity Study, which was issued on September 11,
2019, through a solicitation. The solicitation closed on October 10, 2019.
Anticipated start date for selected vendor will be January 2020. ODOT has
developed a team that will review the solicitation packets, possibly interview, and
select a vendor. The Disparity Study should be completed within 12 months.

New Business

Discussion on replacing two board members who have been absent for three Advisory
Board meetings. The DBE Advisory Board will send out an email to current DBE firms for
nominations.

The Gilcrease Expressway contract should be signed in November and/or December.
DBE firms have not been selected at this time.

ODOT’s DBE Conference will be held on February 28, 2020. ODOT’s new DBE Supportive
Services Coordinator, Kellye Johnson, will send out the proposed DBE Conference
agenda to the DBE Advisory Board members.

ODOQT’s tri-annual DBE Goal Methodology has been approved for Federal Fiscal Years
2020, 2021 and 2022. The agency goal is 9.33 percent (Race Conscious 3.55 percent;
Race Neutral 5.78 percent) on DOT-assisted contracts with the Federal Highway
Administration (FHWA). This applies to both the preconstruction and construction
projects. The full report is available on the Civil Rights webpage.

Steve Duskin, FHWA Civil Rights Liaison, has been in contact with the FHWA Resource
Center in order to provide training for ODOT’s Prime Contractors and sub-contractors.
Topics for the training could include Commercial Useful Function, Good Faith Efforts,
and Prompt Payment.

Confirm next meeting

January 10, 2020



SECTION ES.
Executive Summary

The Oklahoma Department of Transportation (ODOT) encourages utilization of minority- and
women-owned firms in its contracts when implementing the Federal Disadvantaged Business
Enterprise (DBE) Program. Although agencies such as ODOT are required by the U.S. Department
of Transportation (USDOT) to implement the Program in order to receive USDOT funds, state
DOTs must tailor implementation of the Program to their unique markets.

ODOT engaged a team led by BBC Research & Consulting (BBC) to prepare a disparity study
focusing on ODOT’s transportation construction and engineering contracts. The disparity study will
assist ODOT in making decisions concerning future implementation of the Federal DBE Program.

Groups throughout the country have made legal challenges to how state DOT's and other agencies
have implemented the Federal DBE Program. The disparity study provides ODOT with additional
information to ensure that it is meeting legal standards for Program implementation. It is an
independent, objective assessment of ODOT’s past utilization of minority- and women-owned firms.

There are steps ODOT could take to open more contracting opportunities to small businesses and
minority- and women-owned firms (MBE/WBEs). The disparity study examines these topics in
considerable detail. This Executive Summary briefly answers the following questions:

1. Who petformed the dispatity study? 9. What are conditions for minorities and
women within the Oklahoma
2. What is the Federal DBE Program? marketplace?
3. Why did ODOT undertake the disparity 10. How can ODOT use study results when
study? setting an annual goal for DBE
participation?

4, "What does a disparity study include?

11. How can ODOT use study results to

5. What proportion of firms available for project the portion of its annual DBE goal

ODOT contracts ate MBEs and WBEs? to be met through neutral means?

6. What share of ODOT contract dollars 12. Can ODOT continue to use race- and
might be expected to go to MBEs and gender-conscious measures such as DBE
WBEs? contract goals?

7. What shate of ODOT contract dollars 13. Which racial/ethnic/gender groups of
did go to MBEs and WBEs? DBEs might be considered eligible for any

.. future race- and gender-conscious
8. Was there a disparity between the

utilization and availability of MBEs and
WBEs on ODOT contracts? 14. What are ODOT’s next steps?

program elements?
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1. Who performed the disparity study?

BBC is a Denver-based economic research firm that is one of the leading disparity study consultants
in the United States, having conducted disparity studies for more than 70 government agencies since
1989. The disparity study team included:

m  BBC Research & Consulting (BBC) — prime consultant, a Denver-based research firm. BBC
had overall responsibility for the study and performed most of the quantitative analyses.

®  Holland + Knight LLP (H+K), a national law firm. H+K conducted the legal analysis that
provided the basis for the study and also performed in-depth personal interviews of business
owners and trade associations.

®  Technology and Management Solutions (TMS), an Oklahoma-based minority woman-owned
firm specializing in operations and information technology. TMS assisted in contract data
collection and analysis. TMS also conducted in-depth interviews with local businesses.

®  M&M Business Consultants (M&M), a minority woman-owned firm in Oklahoma that
provides training and other services for MBE/WBEs. M&M staff conducted in-depth interviews
with Oklahoma business owners and trade associations.

m  Customer Research International (CRI), a minority-owned telephone survey firm in San
Marcos, Texas. Under BBC’s direction, CRI conducted telephone interviews with construction
and engineering companies across Oklahoma.

Section [ of the report provides more information about the study team.
2. Whatis the Federal DBE Program?

The federal government requires state and local governments to implement the Federal DBE Program
if they receive U.S. Department of Transportation (USDOT) funds for transportation projects.’

m  ODOT has been implementing some version of a Federal DBE Program since
the 1980s.

®  The Federal DBE Program is intended to ensure nondiscrimination in the award and
administration of USDOT-assisted contracts, including contracts funded in part
through the Federal Highway Administration (FHWA). The Program is intended to
remedy past and current discrimination against disadvantaged business enterprises, and.
ensure a “level playing field” in which those firms can compete fairly for USDOT-
funded contracts.”

! 49 CFR Section 26.21.
g huep://www.doter.ost.dot.gov/asp/dbe.asp.
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Federal regulations (49 CFR Part 26) guide how state and local governments implement the Federal
DBE ngram.3

m  In Oklahoma, ODOT is responsible for certifying firms as DBEs according the
regulations in the Federal DBE Program. Firms can only be certified as DBESs if they
meet criteria for social and economic disadvantage. In the Federal DBE Program,
minotity- and women-owned firmns are presumed to be socially disadvantaged.
Certification criteria for economic disadvantage include business revenue and personal
net worth of the business owner.

®  State and local agencies, including ODO'T, develop overall annual goals For utilization
of DBEs in their USDOT-funded contracts. An agency expresses its annual DBE goal
as a percentage of its contract dollars that might be expected to go to DBEs absent any
effects of discrimination.

B If necessary, the Federal DBE Program allows state and local agencies to apply DBE
goals to specific contracts, which ODOT has done for certain of its FHWA-funded
contracts. ODOT does not set DBE contract goals on contracts that do not include
FHWA funds (the study refers to these non-federally-funded contracts as “state-funded

contracts”).

®  When awarding FHWA-funded contracts, ODOT considers whether or not a bidder
meets the DBE contract goal (by including DBEs as subcontractors in the project) or
shows good faith efforts to do so.

m  The Federal DBE Program lists minority groups (as well as women) presumed to be
socially disadvantaged and eligible to participate in measures such as DBE contract
goals. However, some state and local agencies limit participation in race- and gender-
conscious elements of the Program to certain racial, ethnic or gender groups. For
example, some state departments of transportation have received a waiver from USDOT
thar allows them to set contract goals for “Underutilized DBEs” (UDBEs), rather than
all DBE groups.

3. Why did ODOT undertake the disparity study?

Study results will help ODOT make decisions concerning its implementation of the Federal DBE
Program. Future ODOT decisions include:

®  Its overall annual goal for DBE participation in FHWA-funded contracts;

m  Specific program elements, including measures to increase the participation of all small
businesses; and
m  Whether all DBE groups would be eligible to participate in any race- and gender-

conscious measures such as DBE contract goals, or whether eligibility would be limited
to UDBEs.

? htpy/ foww. fhwa,dot.gov/HEP/49¢fi26.hem.
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Throughout the country, a number of non-minority contractors and other groups have filed lawsuits
challenging the constitutionality of the Federal DBE Program, or the constitutionality of state and
local governments” implementation of the Program. Information provided in the disparity study will
help ODOT ensure that its implementation of the Federal DBE Program is in compliance with
guidance from USDOT and the courts, including U.S. Supreme Court decisions.” Legal issues are
explained in Section I and Appendix A of this report.

4. What does a disparity study include?

Disparity studies typically include analyses of whether there is a disparizy between the utilization and
availability of minority-owned firms (MBEs) and white women-owned firms (WBEs).

m  “Utilization” refers to the percentage of an agency’s contract dollars that went to MBEs
and WBEs over a number of years. '

m  “Availability” refers to the percentage of contract dollars that one might expect to go to
MBEs and WBEs given the number of MBEs and WBEs (relative to all firms) available

for specific types and sizes of agency prime contracts and subcontracts.

BBC included both certified and non-certified MBEs and WBE: in the utilization and availability
results so that the disparity analysis would identify any potential barriers related to race, ethnicity or
gender of the business owner (rather than size of business).” For purposes of this study, “minority”
follows the definitions from the Federal DBE Program: African Americans, Asian-Pacific Americans,
Subcontinent Asian Americans, Hispanic Americans and Native Americans. To further isolate the
possible effects of gender, “WBEs” refers to white women-owned firms in this disparity study. Firms
owned by minority women are included in the utilization and availability results for minority-owned
firms (see Section IV of this report for more detail about why BBC classifies WBEs in this way).

®  To perform the utilization analysis, the BBC study team examined about 8,000 ODOT
prime contracts and subcontracts related to FHWA- and state-funded transportation
contracts from July 2004 through June 2009, totaling $3.3 billion. The study team
examined location, types of work involved, size of the contract or subcontract, year of
the contract and whether DBE contract goals applied.

m  In the availability analysis, the study team successfully contacted more than 2,100
Oklahoma firms doing business in relevant subindustries to discuss whether they were
qualified and interested in ODOT work, the types of work they conduct, sizes of
contracts they perform and other firm characteristics.

> Notall firms reported qualifications and interest in ODOT work.

> A business that did express qualifications and interest in ODOT work was
typically only available for certain types, sizes and locations of ODOT prime
contracts and subcontracts.

! City of Richmond v. J.A. Croson, 488 U.S. 469 (1989) and Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995).

’ If the disparity analysis were conducted based only on certified DBEs, it would exclude the most successful MBEs and
WBEs from analysis, which could skew results.
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B BBC determined overall availability by examining the number of MBEs and WBEs
available for each prime contract and subcontract in proportion to the total number of
. . 6
firms available for that prime contract or subcontract.

Contract-by-contract availability results were then aggregated on a dollar-weighted basis
to determine the overall percentage of ODOT contract dollars that might be expected
to go to MBEs and WBEs.

®  BBC compared actual utilization of MBEs and WBEs on ODOT contracts with the
utilization that might be expected based on their availability for those types, sizes and
locations of prime contracts and subcontracts.

The BBC study team also analyzed ODOT contracting processes, local marketplace conditions and
business assistance programs. As part of those analyses, the study team developed statistical models
using U.S. Census data and other information on the local marketplace; compiled and analyzed many
hundreds of bids and proposals on ODOT contracts; completed telephone interviews wich more than
1,000 local businesses; and conducted in-depth personal interviews with 59 business owners, trade
associations and other individuals knowledgeable about local marketplace conditions.

5. What proportion of firms available for ODOT contracts are MBEs and WBEs?

OFf the firms successfully interviewed in the availability analysis that reported qualifications, interest
and other characteristics indicating that they were available for certain ODOT construction and
engineering contracts:

® 16,6 percent were MBEs; and
m  11.6 percent were WBEs.

®  In total, more than one in four firms available for ODOT construction and engineering
ptime contracts or subcontracts were an MBE or WBE.

These results are based on research with firms in the Oklahoma marketplace available for ODOT
construction and engineering contracts. BBC primarily determined race/ethnicity/gender ownership
of firms through telephone interviews with business owners and managers and other sources.

The availability interviews with local firms focused on Oklahoma businesses performing the types of
work most pertinent to ptime contracts and subcontracts involved in ODOT construction and
engineering contracts. More than 2,100 firms were successfully contacted in the availability analysis.

Section IV and Appendix C of this report discuss the availability analysis in detail.

¢ For example, if BBC examined a $50,000 fencing subcontract in 2009, only firms indicating that they were qualified and
interested in ODOT work as a subcontractor, had performed o bid on similar work in the past in Oklahoma, had bid on or
petformed work of that size, and were in business in 2009 were counted as available for that work. (All of this information
was collected from each firm by telephone in the availability interviews.) If 50 firms in the BBC availability database met
those criteria, and 5 were minority-owned, MBE availability for that subcontract would be 10 petcent. These results were
weighted by the size of subcontract and combined with all of the other results for each ODOT prime contract and
subcontract to determine overall availability.
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6. What share of O0DOT contract dollars might be expected to go to MBEs and WBEs?

Based on the information collected in availability interviews with local firms, and a review of about
8,000 construction prime contracts and subcontracts, the percentage of ODOT construction and
engineering contract dollars expected to go to MBEs and WBE:s is:

"B 6.0 percent for MBEs; and
= 7.1 percent for WBEs.

These dollar-weighted availability figures are lower than what is indicated from a simple “headcount”
of minority-, women- and majority-owned firms because relatively few of the firms available for
ODOT’s largest construction prime contracts are MBEs or WBEs.

BBC developed availability estimates for specific groups of MBEs, and for specific subsets of FHWA-
and state-funded prime contracts and subcontracts. ‘These values serve as benchmarks to evaluate the

actual percentage of ODOT contract dollars going to MBEs and WBEs.

Section IV provides more information about the availability analysis. Appendix B discusses study
team collection of ODOT contract data.

7. What share of ODOT contract dollars did go to MBEs and WBEs?

Of the $3.3 billion in ODOT construction and engineering contract dollars from July 2004 through
June 2009 study period, $217 million (6.6%) went to MBEs and $401 million (12.1%) went to
WBEs. ODOT’s overall utilization of MBE/WBEs was 18.7 percent.

Native American-owned ﬁrmé comprised most of the participation of MBEs in ODOT contracts.
MBEs other than Native American-owned firms received about 1 percent of ODOT contract dollars
during the study period (see Section V for detailed results by group).

MBE/WBE participation differed considerably between ODOT construction and ODOT

engineering contracts:

B MBE/WBEs received 19.5 percent of ODOT construction contract dollars (see
Figure ES-1).

m  MBE/WBE participation in ODOT engineering contracts was much lower — 4.2
percent (see Figure ES-2).

ODOT applied DBE contract goals to many of its FHWA-funded construction contracts, but not to
its FHWA-funded engineering contracts during the study period. ODOT did not apply DBE
contract goals to its state-funded contracts during the study period. There was little difference in
MBE/WBE participation between ODOT’s FHWA-funded and state-funded contracts, as shown in
Figures ES-1 and ES-2.
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Figure ES-1 also indicates that firms certified as DBEs represented 8.3 percentage points of the overall
MBE/WBE participation on FHWA-funded construction contracts and 3.7 percentage points of
overall MBE/WBE utilization on state-funded construction contracts. The balance went to firms
owned by minorities and women that were not DBE certified. Even with the DBE contract goals
program, more of the overall utilization of MBE/WBEs was non-DBE-certified firms than businesses
certified as DBEs.

Figure ES-1. 100%
MBE/WBE and DBE share of prime $
contract/subcontract dollars for ODOT

construction contracts 50%]
July 2004—june 2009, FHWA vs. state

funding - 40%
Note:

Certified DBE utilization. 30% |

Nurnber of contracts/subcontracts analyzed is 5,741 for
FHWA-funded contracts, 1,552 for state-funded contracts and

(1
7,293 for all contracts. 19.5% 19.8% 19.5%

For more detall and results by group, see Figures K-6, K-7 and K-5
in Appendix K.

Source:
BBC Research & Consulting from data on ODOT contracts,

FHWA-funded contracts  State-funded contracts All contracts

Figure ES-2 shows that firms certified as DBEs accounted for 1.7 percentage points of the 4.2 percent
overall utilization of minority- and women-owned firms on engineering contracts; MBE/WBEs not
certified as DBEs received the balance.

Figure ES-2, 100%
MBE/WBE and DBE share of prime é
contract/subcontract dollars for ODOT

engineering and related professional 50%

services contracts
July 2004—june 2009, FHWA vs. state
funding

40%-]

Note: 30% 1
Certified DBE utilization.
Number of contracts/subcontracts analyzed is 565 for

FHWA-funded contracts, 133 for state-funded contracts and 698 209
for all contracts.

For more detal and results by group, see Figures K-9, K-10 and
-8 .

K-8 In Appendix K. 10%-

4.0% 5.0% 42%

Source:

BBC Research & Consulting from data on ODOT contracts.

FHWA-funded contracts State-funded contracts Al contracts

8. Was there a disparity between utilization and availability of MBEs and WBEs on
ODOT contracts?

BBC compared ODOT’s actual utilization of minority- and women-owned firms with the share of
contract dollars that those firms might be expected to receive based on their availability for specific
ODOT prime contracts and subcontracts.
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Overall, ODOT’s utilization of minority- and women-owned firms exceeded what would be expected
based on the availability of MBE/WBE:s for that work. Results differ, however, between ODOT
construction and engineering contracts. For construction contracts, disparity results differ by

MBE/WBE group.

Disparity results for construction contracts. Utilization of Native American- and white women-
owned firms on ODOT construction contracts exceeded what those firms would be expected to
receive based on availability, even without DBE contract goals. However, there were substantial
disparities in the utilization of certain other MBE groups.”

m  There were substantial disparities for African American-, Asian Pacific American- and
Hispanic American-owned firms on state-funded ODOT construction contracts.

m  For FHWA-funded contracts, to which DBE contract goals applied, there were
substantial disparities for African American- and Asian-Pacific American-owned firms.

®  Because availability of Subcontinent Asian American-owned firms for construction
contracts is small, it was difficult to assess the low utilization observed for that group.

Disparity results for engineering contracts. The 4.2 percent utilization of MBE/WBEs on ODOT
engineering contracts was substantially less than what those firms would be expected to receive based

on availability (19.2%).
m  The observed disparity was statistically significant.

m  MBE/WBE utilization was substantially below availability for FHWA-funded, state-

funded and combined engineering contracts.

m  BBC observed substantial disparities for all DBE groups — African American-,
Asian-Pacific American-, Subcontinent Asian American-, Hispanic American-, Native
American-and white women-owned firms.

#  BBC identified disparities for prime consultants and subconsultants.

®  There is quantitative and qualitative evidence that MBE/WBE consultants pursuing
ODOT prime contracts do not have the same success as majority-owned firms.

Until recently, ODOT did not implement any race-conscious measures such as DBE contract goals
for FHWA-funded engineering-related contracts. Although not part of the study period, BBC
analyzed engineering-related contracts that ODOT awarded in late 2009 and 2010, many of which
did include DBE contract goals. Data from those contracts indicated that the use of DBE goals has
led to greater MBE/WBE utilization.

Report sections V, VI and VII as well as Appendix K provide detailed results of the utilization and
disparity analyses for different sets of ODOT contracts.

7 g P e e .
A number of courts have ruled that a “substantial” disparity is one where utilization is less than 80 percent of what might

be expected based on the availability analysis.
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9, What are conditions for minorities and women within the Oklahoma
marketplace?

BBC analyzed information collected through telephone interviews with Oklahoma businesses,
in-depth interviews with local businesses and other data concerning marketplace conditions in
Oklahoma. (Most of ODOT’s contract dollars go to firms within Oklahoma.) The study identified:

m  Within the local engineering industry, disparities related to opportunities for entry and
advancement, business ownership and business success for minorities and women.

m  For the local construction industry, disparities related to employment and business
opportunities for African Americans, Hispanic Americans and Asian Americans.

Section II of the report identifies the relevant geographic market area for the disparity study.
Section III summarizes quantitative and qualitative information about the Oklahoma marketplace.

Appendices D through I provide detailed analyses.

10. How can ODOT use study results when setting an annual goal for DBE
participation?

The Federal DBE Program outlines how agencies are to set overall annual goals for DBE participation
in their USDOT-funded contracts (49 CFR Section 26.45). Steps include establishing a “base figure”
after considering firms available for an agency’s USDOT-funded work, and then considering a “step 2
adjustment.” The BBC disparity study considered both the base figure and possible step 2 adjustment
for a future ODOT overall annual goal.

Base figure. BBC’s availability analysis determined that 12.7 percent of ODOT FHWA-funded
contract dollars might be expected to go to minority- and women-owned firms based upon the
availability of those firms for ODOT work. However, this figure refers to the availability of all
minority- and women-owned firms, not just firms that appear to meet the federal guidelines for DBE
certification.

m  After accounting for minority- and women-owned firms that might be too large to meet
federal DBE certification requirements, the availability analysis indicated a “base figure”
of 9.3 percent,

m  ODOT should consider 9.3 percent as the base figure for its overall annual DBE goal,
but adjust it if the types of work anticipated in the future differ from the study period.

m  Since 2005, ODOT’s annual DBE goals have been between 8 and 9 percent.

BBC ReSEARCH & CONSULTING EXECUTIVE SUMMARY, PAGE 9



Consideration of a step 2 adjustment. Per federal regulations, ODOT must consider possible
adjustments to its overall annual DBE goal through a “step 2” process.” BBC’s analysis suggests that
ODOT consider the following options.

®  Option 1 — making an upward adjustment. There are reasons that ODOT might
consider a higher overall annual DBE goal than the 9.3 percent base figure.

> BBC identified disparities in business ownership rates for certain MBE/WBE
groups. If ODOT were to make an upward step 2 adjustment to its annual DBE
goal, it might consider a figure of 12.9 percent, which reflects adjustments for
disparities in business ownership rates for minorities and women.

> Analyses of access to capital and other marketplace information also support an
upward step 2 adjustment.

m  Option 2 — making no step 2 adjustment. When evaluating a step 2 adjustment,
agencies are required to consider past DBE participation, which may represent a
minimum demonstration of “current capacity of DBEs to perform work.” Overall
patticipation of certified DBEs on ODOT’s FHWA-funded contracts for July 2004
through June 2009 was about 8 percent.’ That information might lead ODOT to not
make an upward step 2 adjustment and instead adopt the 9.3 percent base figure as its
overall annual goal for DBE participation.

ODOT is not required to make a step 2 adjustment, but would need to explain to FHWA why no
adjustment is warranted if it chooses this option. Section VIII presents these analyses.

11. How can ODOT use study results to project the portion of its annual DBE goal to be
met through neutral means?

The Federal DBE Program requires agencies to determine whether the overall annual DBE goal can
be met solely through race-neutral measures, or whether race-conscious measures — such as DBE
contract goals — are also needed. If any race- and gender-conscious measures are needed, the agency
must project the portion of the overall annual DBE goal to be met through neutral and race- and
gender-conscious means. Based on 49 CFR Part 26 and related USDOT guidance, transportation
agencies should consider factors including:

®  Past experience of the agency in meeting its overall annual DBE goal;

B Participation when the agency did not apply DBE contract goals (or other race- and
gender-conscious measures); and

m  The extent and effectiveness of race- and gender-neutral means that the agency could
have in place for the next fiscal year.

® 49 CFR Section 26.45 (d).
? 49 CFR Section 26.45 (d)(1)().

ODOQOT’s assessment of median DBE participation indicated 8.9 percent utilization during a similar time period.
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Past experience in meeting overall DBE goal. ODOT’s annual DBE goals for federal fiscal years
2005 through 2009 ranged from 8.1 to 8.8 percent. Only firms cettified as DBEs at the time of the
contract can be counted toward meeting the annual DBE goal. Based on ODOT"s reports and BBC’s
independent measurement of DBE utilization, it does not appear that ODOT fell substantially short
of its past overall annual DBE goals, nor does it appear that it exceeded them.

Participation when no DBE contract goals applied. The disparity results described previously in this
Executive Summary are pertinent when examining participation when no DBE contract goals are
applied.

®  Participation of MBE/WBEs on ODOT engineering contracts was about one-quarter of
what would be expected based on the availability of MBE/WBE:s for those contracts.

®  Utilization of African American-, Asian-Pacific American- and Hispanic American-
owned firms on state-funded construction contracts was very low compared with
availability. In a race-neutral environment, there was close to 0 percent participation of
firms owned by those groups, well below what would be expected base on availability.

Section IX of the disparity study report presents a framework that ODOT might use when projecting
the portion of the annual DBE goal that can be achieved through neutral means.

Race-neutral means that ODOT could have in place. Race- and gender-neutral measures are
initiatives that open opportunities, remove barriers and otherwise assist businesses regardless of the
race/ethnicity/gender of their ownership. ODOT currently implements a broad range of neutral
measures. Many other organizations also implement small business development programs in

Oklahoma.

BBC reviewed additional neutral measures that ODOT might consider for future implementation,
including:

B Small business goals, consultant evaluation points and other programs to encourage
utilization of certified small businesses on ODOT contracts;

®  Changes to contracting policies and practices that would assist small businesses; and
#  Business assistance programs.

Some neutral measures might be implemented quickly with minimal resources. However, other
measures may require considerable time for review and development as well as additional resources for
their administration. ODOT should consider these factors when projecting the portion of its overall
DBE goal that could be achieved through neutral means (see Section IX of the report).
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12. Can ODOT continue to use race- and gender-conscious measures such as DBE
contract goals?

If ODOT projects that a certain portion of its overall annual DBE goal is to be met through race- and
gender-conscious measures, one of the appropriate measures under the Federal DBE Program is
contract goals for its FHWA-funded contracts.

Certain stronger race-conscious measures identified in the Federal DBE Program are permissible
under extreme circumstances, but they might not be appropriate for ODOT implementation at
this time.

13. Which racial/ethnic/gender groups of DBEs might be considered eligible for any
future race- and gender-conscious program elements?

If ODOT determines that it will continue DBE contract goals, it must decide whether all DBE
groups or only certain DBE groups would be included in meeting any contract goals. The following
information may be useful in making such a determination:

m Al DBE groups were underutilized in ODOT’s engineering contracts.

m  Certain DBE groups were underutilized in construction contracts when no DBE
contract goals applied — African American-, Asian-Pacific American- and Hispanic
American-owned firms.

ODOT would need to request a waiver from USDOT if it were to implement a program where all
DBEs were eligible to meet DBE contract goals for engineering contracts but only underutilized
DBEs (UDBEs) were eligible to meet DBE contract goals for construction contracts.

Several departments of transportation for other states have obtained waivers from USDOT that allow
them to implement DBE contract goals for which only UDBE:s are eligible.

14. What are ODOT’s next steps?

The disparity study is an independent analysis of information related to ODOT’s implementation of
the Federal DBE Program. ODOT should review report results and other relevant information when
making decisions concerning its implementation of the Federal DBE Program. Section X of the
report provides additional guidance concerning Program components.

One of ODOT’s past challenges has been collecting comprehensive data regarding DBE/MBE/WBE
utilization in its contracts. Going forward, ODOT will need to closely monitor whether it is
successful in removing barriers to MBE/WBE participation in its contracts, especially for groups

showing substantial underutilization from July 2004 through June 2009. Ongoing data collection and
analysis should include MBE/WBE and DBE utilization for both FHWA- and state-funded contracts.

USDOT periodically revises components of the Federal DBE Program and issues guidance
concerning implementation of the Program. In addition, new court decisions provide insights as to
proper implementation of the Federal DBE Program. ODOT should closely follow such
developments.
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