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Purpose of the Open Meeting and Records Acts

Transparency in Government
Government under the Microscope



OUR SHARED GOALS

V Present the information in an organized
manner rather than just section by

section.

V Create a user-friendly, go-to resource.
V Empower YOU to make the best decision.




IMPORTANT DISCLAIMERS

I. Neither this presentation nor any
answers we provide to your questions
should be construed as legal advice. This
Is Informational and educational.




IMPORTANT DISCLAIMERS

2. SURPRISE! I'm a lawyer. This
presentation iIs communicating
best practices aimed to prevent
you from having any allegations
of violations made against your
public body or office and to
keep you out of court. These
best practices prepare the best
defense for your public body or
office.




The Open Meeting
Act (OMA)

25 O.5.5upp.2024,
§§ 301-314

Yellow Book (2024)
Page |



WHAT HAS CHANGED?

A2024 OK AG 12;

A House Bill 3780, 2024 Okla. Sess. Laws ch. 246, §§ 1-2 (amending section
307.1 and NEW section 311.1);

AHouse Bill 1382, 2024 Okla. Sess. Laws ch. 237, § 3 (amending Section
304);

A Senate Bill 1716, 2024 Okla. Sess. Laws ch. 44, § 1 (amending Section 307);

A Senate Bill 1933, 2024 Okla. Sess. Laws ch. 180, § 3 (amending Section
307); and

A House Bill 3937, 2024 Okla. Sess. Laws ch. 60, § 1 (amending Section 311);




OVERVIEW

AWhen does the OMA apply?
ATo whom or what does it app
nat must be done to comp
Ny should | comply?

AW
AW




PUBLIC PURPOSE OF OMA

AEncouraging citizens to know more about public bodies,
governmental processes, and governmental problems
(advance notice, agenda, and minutes).

ACreating space for citizens to come and watch
government In action as the public body tackles the
Issues of the day (open meetings to the public at
convenient times and places).

25 0O.5. 2021, § 302, Yellow Book 1.




WHEN THE OMA APPLIES?

When a majority of a public body’s
members come together to conduct
public business.

25 O.S. 2021, § 304(2), Yellow Book 3.




PUBLIC BODY DEFINED

25 O.S. 2021, § 304(1), Yellow Book 2.

Municipal governing bodies

Boards of county commissioners

Boards of public and higher education

All  boards, bureaus, commissions, agencies, trusteeships,
authorities, councils, committees, and public trusts

Any committee or subcommittee of a public body




ELEMENTS OF PUBLIC BODY ANALYSIS

Supported by Entrusted with
public funds spending
(full or partial) public funds

Administration Actual or de-facto
of public decision-making

oroperty authority*




EXEMPT PUBLIC ENTITIES

The Judiciary

State Legislature and legislators

Administrative staff of public bodies

Other entities, incl. Racing Stewards, Council on Judicial Complaints

Multi-disciplinary teams provided for under Title 10A of the Oklahoma Statutes for sole purpose of considering
recommendations of team and deciding placement of a child

Board of Directors of federally-qualified health center

Committees that are purely fact finding, informational, recommendatory, or advisory with no decision-making
authority. Andrews v. Indep. Sch. Dist. No. 29 of Cleveland Cnty., 1987 OK 40, 737 P.2d 929.*

Private organizations that contract to provide goods or services to the public on behalf of a governmental agency
and receive payment as reimbursement. 2002 OK AG 37.

Post adjudication review boards authorized in title 10 of the Oklahoma Statutes.




BETWEEN THE CRACKS

AThere are some public bodies that are anomalous:
AAppear to fall under public body analysis; or
AA part of another branch, thus falling under exemption, but
specific statute requires compliance with Open Meeting Act.

AMUST FOLLOW THE ACT

Alf public body members do not comply, they open
themselves up to liability.

AREMEMBER: If an entity has specific authority requiring
It to follow the OMA it must follow It.




ENTITY RECEIVING PUBLIC FUNDS

2020 OK AG 2

A Relevant to our presentation today, the Senator asked whether the OSSAA was
subject to the OMA or ORA?
A OAG concluded that OSSAA was not subject to the OMA because of two reasons—
A No evidence that OSSAA was supported by public funds. Defined support as
“to pay the costs of, maintain,”
A Based on this definition, our office has distinguished between—
A Entity receiving public funds pursuant to legislative enactment or other
government authorization for a public purpose, or
A Entity simply paid in exchange for providing identifiable goods and
services
A OSSAA didn't fit well on either side of this spectrum. Thus, the Office
concluded that it more consistently in the latter.




MEETING DEFINED

Conduct of business of a public body by a majority of its
members being personally together or, as authorized by Section
307.1 of this title, together pursuant to a videoconference. Meeting
shall not include informal gatherings of a majority of the
members of a public body when no business of the public body
is discussed.

25 0.5.2021, § 304(2), Yellow Book 3.




INFORMAL GATHERINGS

A CO N fe Ffences OKLAHOMA STATE REGENTS FOR HIGHER EDUCATION
Research Park. Oklahoma City
AReceptions AGEND A
AChurch Services SERIALMEEIING
| hursday. November 7. 2 —-9:30 a.m.
A CO mmun Ity Eve nts ! '65\5 Research Pm(')l-;l\?'ay.9 ’

A Presbyterian Health Foundation Conference Center.
F unera | S Oklahoma City

Chairman Joseph L. Parker. Jr.. Presiding

1. Reception for State Regents, State System Regents, Presidents and other guests prior to the
State Regents Meeting.

25 0.5.2021, § 304(2), Yellow Book 3.




MAJORITY vs. QUORUM

A OMA default for guorum is a majority.

A Specific act or rule may determine that less than a majority of the public body
IS authorized to transact business on behalf of the public body. In any event,
rely on the specific statute or rule over § 304(2) when determining if a meeting
must comply with the OMA. Unpublished Opinion 93-587.

A EXAMPLE: X members shall be authorized to transact business for the [Public
body].

A Ex-officio members can (and should) be included in your count if not expressly
excluded. See 2009 OK AG 26.

A Your guorum DOES NOT decrease in light of a vacancy. See 1982 OK AG 165.



https://oklegal.onenet.net/agopinions.basic.html
https://www.oscn.net/applications/oscn/deliverdocument.asp?citeid=457673
https://www.oscn.net/applications/oscn/deliverdocument.asp?citeid=452020

TEXTS, EMAILS, AND SOCIAL MEDIA

Dorothy sends an email to her fellow board
members about an upcoming agenda item.

Sophia has an opinion and smashes reply all.

Confused, Rose also replies all to ask a
question.

Having past experience, Blanche decides to
chime in and replies all.

A meeting has occurred, and the OMA is
violated.




POST-MEETING LUNCH OR COFFEE

Public body composed of Joey, Rachel,
Phoebe, Chandler, Monica, and Ross has
a properly  noticed meeting N
accordance with the Open Meeting Act.

The meeting adjourns at lunchtime.
Rachel brought her signature trifle for
everyone. Famished and scared of the

o trifle, Joey, Ross, Chandler, and Monica
BEST PRACTICE: A majority of a want to get burgers or grab something

4
—~

public body's members should
not attend lunch together.

at the coffee shop.




‘CONDUCTING PUBLIC BUSINESS’

AConstrued the  ordinary meaning  of
“‘conducting public business” In harmony with
the Act's purpose.

Alncludes the entire decision-making process,
Including presentation of Information,

deliberation, decision, or formal action.

In re Appeal of Order Declaring Annexation Dated June 28,
1978, 1981 OK CIV APP 57,637 P.2d 1270; 1982 OK AG 212.



https://www.oscn.net/applications/oscn/deliverdocument.asp?citeid=5167
https://www.oscn.net/applications/oscn/deliverdocument.asp?citeid=5167
https://www.oscn.net/applications/oscn/deliverdocument.asp?citeid=53439

CIRCUMVENTING THE ACT

A Public body cannot use informal
gatherings or electronic or
telephonic communications
among a majority of the
members to decide any action or
vote on any matter.

A Convenient # Legal.

25 0O.S. 2021, § 306, Yellow Book 5.




MEETINGS OF LESS THAN A QUORUM

2020 OK AG 4

A Rep. Walke asked whether a minority of a public body members can meet outside
of a public meeting consistent with the OMA.
A The short answer is that it depends.
A If the public body is doing so to willfully and purposefully circumvent the Act, a
court might say that such a meeting, even among a minority, is a violation.
A DO NOT—
A Conduct polling, or
A Hold discussions with the desired aim of reaching a consensus prior to a
meeting.
A Allowed to hold informational briefings where information is provided and
received.
A REMEMBER: The purpose of the OMA is to facilitate public knowledge and
awareness of governmental problems and processes.




TAKEAWAYS

ASupported by public funds, entrusted to expend public funds,
administering public property, or possess actual or de-facto decision-
making authority for another public body? Then, public body is subject
to the OMA.

AElectronic communications between public body members is
discouraged. Act expressly prohibits public body members from using
electronic communications to circumvent OMA requirements.

A Be cautious at meetings with less than a majority and avoid polling or
consensus building. Use this time for information delivery.

A Entirety of decision-making process is subject to the OMA.

AThe definition of public body is inclusive.




Entity 15 a publc
body.

Entity 1s not a pubhic
body.

:M.n]ontf ol:
pubhc body
members present

Conducting
public business

OMA does not
apply.

Body delegated and
possesses actual or de
facto decision making

suthonty to bind parent
body.

OMA does apply.

OMA

FLOWCHART




MEETINGS




TYPES OF MEETINGS
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REGULARLY SPECIAL EMERGENCY CONTINUED OR
SCHEDULED MEETINGS MEETINGS RECONVENED
MEETINGS MEETINGS




CORE REQUIREMENTS

Provide Advance Notice Post Agenda




ADVANCE NOTICE TO WHOM?

AState public bodies and governing boards of
higher education: Secretary of State.

ACounty public bodies, boards of education, and
public bodies under the auspices of a governing
board of higher education: County Clerk of the
county in which the body is principally located.

AMunicipal public bodies: Municipal Clerk.

25 0.S. 2021, § 311(A)(2-7), Yellow Book 14.




TIMES AND PLACES OF MEETINGS

ASPECIFIED times and places,
ACONVENIENT to the public,

AOPEN to the public, anc
AMust provide advance notice (agenda).

25 O.S. 2021, §§ 303, Yellow Book 1.




Rogers v. Excise Bd. of Greer Cnty.
1984 OK 95,701 P.2d 754

AExcise Bd. scheduled meeting to be held on a legal
holiday.

AThe meeting location was held in a locked courthouse.

AThe court held that this was a willful violation of the
OMA. The Excise Board demonstrated a blatant or
deliberate disregard by those who know or should
know, iIf not a willful and purposeful violation of the
OMA.



https://www.oscn.net/applications/oscn/deliverdocument.asp?citeid=9747

TIMES AND PLACES

ACan you have your meeting on Black Friday?
Probably not.

ACan you have your meeting between Christmas Day and
New Year's Eve?

Legally, yes. Practically, not a good idea.

25 O.S. 2021, § 303,Yellow Book 1.




REGULARLY SCHEDULED MEETINGS &

A Advance Notice
A All meetings for the upcoming calendar year must be sent to the appropriate
record-keeping clerk by December 15 of the current year.
A Time, date, and place.
A Posting the Agenda
A 24 hours prior to the time of the meeting in prominent public view at location of
meeting or the principal office of public body, AND
A May also upload to public body's website *
A Excludes Saturdays, Sundays, and public (legal) holidays.
A New business allowed to the extent that it meets the following:
If it is known about or could have reasonably been foreseen prior to the time of
posting the notice and agenda for the meeting, then it is not new business. See 25
O.S. 2021, § 311(A)(10).

25 0O.S. 2021, §§ 304(3) & 311(A)(1, 8-10), Yellow Book 3 & 14-16.




REGULARLY SCHEDULED MEETINGS (cont’d)

AChanging the date, time, or place?

Notice must be given to the appropriate recordkeeping clerk no less than ten
(10) days prior to the implementation of any such change.

AWhat does this mean?

A public body cannot change the time, date, or place of a regularly scheduled
meeting if the meeting is set less than ten (10) days away.

A public body may move up a regularly scheduled meeting, but the meeting

cannot be scheduled less than ten (10) days from the date that notice of the
change is published.

BEST PRACTICE: Set a special meeting if the issue(s) is/are urgent and

cancel the regularly scheduled meeting.




SPECIAL MEETINGS

A Advance Notice
A 48 hours prior to time of meeting.
A Time, date, and place.
A Must also send notice to those who have requested to receive notice of
meeting.
A Posting the Agenda
A 24 hours prior to the time of the meeting in prominent public view at
location of meeting or the principal office of public body, or
A Public Body may elect the agendas for special meetings to its website.
A Excludes Saturdays, Sundays, and public (legal) holidays.
A New business NOT permitted.

25 0.S. 2021, § 303(4) & 311(A)(12), Yellow Book 3 & 16-17.




EMERGENCY MEETINGS ®

A Must first meet the definition of ‘emergency’, which is a “situation involving injury to
persons or injury and damage to public or personal property or immediate financial loss
when the time requirements for public notice of a special meeting would make
such procedure impractical and increase the likelihood of injury or damage or
immediate financial loss.”

A Advance Notice

A As much advance notice as is reasonable and possible under the circumstances
existing, and
A In person, telephonic, or electronic.
A Posting the Agenda
A As much advance notice as is reasonable and possible under the circumstances
existing.

A Must include nature of emergency and reasons for declaring such emergency meeting

in written minutes for an emergency meeting.

25 O.S. §§ 304(5) and 311(A)(13), Yellow Book 4 & 17.




CONTINUED OR RECONVENED MEETINGS "}

A Give notice of such action that the original meeting, including—
A Date,
ATime, and
A Place of continued meeting.

A Only matters appearing on the agenda for the meeting continued may
be discussed on continuance or reconvening meeting.

ABEST practice: Post notice on website and with recordkeeping clerk.
Also, post updated agenda with remaining items of business.

25 0O.S. 2021, §§ 304(6) & 311(A)(11), Yellow Book 4 & 16.




MINUTES & RECORDING

A Must be written and taken by a designated person.
A Minutes are an official summary of the proceedings—
A Must show who is present and absent, matters considered, and actions taken (2012 OK
AG 24);
A Shall be open for inspection, and
A Shall reflect the manner and time of notice required under the OMA.
A Minutes must be taken in executive session. Berry v. Bd. of Governors of Registered
Dentists, 1980 OK 45, 611 P.2d 628.
A State law does not require minutes to be approved.
A Recording the proceedings—
Members of the public can record the meeting; however, they are not entitled to interfere
with the conduct of the public meeting.

25 O.S. 2021, § 312, Yellow Book 19-20.



https://www.oscn.net/applications/oscn/DeliverDocument.asp?CiteID=468534
https://www.oscn.net/applications/oscn/DeliverDocument.asp?CiteID=468534
https://www.oscn.net/applications/oscn/deliverdocument.asp?citeid=4734
https://www.oscn.net/applications/oscn/deliverdocument.asp?citeid=4734

PUBLIC COMMENTS

A Public bodies are not required to allow an opportunity for the public to
comment on matters or issues being considered by the public body, but it may
allow for such comments.

A Public bodies may limit public comment to items set forth on the agenda, or it
may allow for open comment.

A If a public body decides to include public comment in its meetings, the public
body should consider adopting a policy, such as setting a time limit for each
person providing public comments, setting a cut-off for when persons must
sign up to participate in the public comments, and potentially limiting the
comments to agenda itemes.

2022 OK AG 26; 1998 OK AG 45.



https://www.oscn.net/applications/oscn/DeliverDocument.asp?CiteID=406359
https://www.oscn.net/applications/oscn/DeliverDocument.asp?CiteID=62756

PUBLIC COMMENTS (cont’d)

A An agenda item titled “Visitors Comments” or “Public Comments” is sufficient
to meet the requirements under the OMA.

A CAUTION: Items for discussion on the agenda should not be discussed by the
public body at this time. This is the public body's opportunity to listen.

2022 OK AG 26; 1998 OK AG 45.



https://www.oscn.net/applications/oscn/deliverdocument.asp?citeid=62756
https://www.oscn.net/applications/oscn/DeliverDocument.asp?CiteID=406359
https://www.oscn.net/applications/oscn/DeliverDocument.asp?CiteID=62756

TAKING ACTION

AVotes of each member of a public body: must be
publicly cast and recorded.

AMay only take action on agenda items that indicate or
orovide for action to be taken.

Alf the vote is either not publicly cast or not recorded, the
action taken is invalid. Oldham v. Drummond Bd. of
Educ., 1975 OK 147,542 P.2d 1309.

25 O.S. 2021, § 305, Yellow Book 4.



https://www.oscn.net/applications/oscn/deliverdocument.asp?citeid=47071
https://www.oscn.net/applications/oscn/deliverdocument.asp?citeid=47071

VIDEOCONFERENCE & TELECONFERENCE

IS

Not less than a quorum must be present at site of meeting.
All public body members must be audible and visible to one another.
Executive sessions are NOT allowed.

. Notice and agenda must include the locations of the meeting; the

videoconference sites (i.e., location, address, and telephone number); and identity
of members and from where they will appear.

Members of public bodies may only participate from the district or subdivision
from which they are elected, appointed, or sworn to represent.

Materials shared must be immediately available “in the same form and manner”
as shared with the public body.

Public must be allowed to participate and speak as allowed by rule or policy set by
the public body at the videoconference site as permitted at the site of the
meeting.

Each site and room must be open and accessible to the public.

25 0.5, 2021, § 30711, Yellow Book 11-13.




TAKEAWAYS

AEmergency meetings should be rare.

ANew business is defined. It is not an opportunity for a public body
to discuss an issue that was known about prior to the agenda
being posted.

AVotes must be publicly cast and recorded.

AMinutes must be taken—even in executive session.

AWhen in doubt, a public body can cancel the regular meeting and
schedule a special meeting.




EXECUTIVE SESSIONS




TWO IMPORTANT QUESTIONS

1. Canldoit?
Does it meet one of the bases, or is there some other legal authority?

2. How do I do it legally?
a. Have | posted it on the agenda?
b. Have | cited to the specific basis for executive session?
c. Have | provided context as to what the public body will be
discussing?
d. Has a majority of the public body present voted to enter executive
session?




BEFORE, DURING, AND AFTER

A A majority of the public body members present must vote in the affirmative to
enter into executive session. 25 O.S. -

A not a
.25 .S,

A to enter session.

A or in executive

A to executive

the

INn executive session




