TITLE 310. OKLAHOMA STATE DEPARTMENT OF HEALTH
CHAPTER 4. CERTIFICATE OF NEED REGULATIONS

SUBCHAPTER 1. GENERAL

310:4-1-1. Purpose
The purpose of this Chapter is to implement the following laws:
(1) Title 63 O.S. Sections 1-850 et seq., (Long-term Care Certificate of Need Act); and
(2) Fitle g o 01 ot sou(Psvehiatric and Chemics reili
Certifieate-of Need-Aet): and
) Title 75 O.S. Sections 250.1 through 323, (Administrative Procedures Act).
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310:4-1-2. Applicability and burden of proof
(a) This Chapter applies to the following types of Certificate of Need applications that are reviewed by
the State Commissioner of Health (Commissioner) or the State Department of Health (Department):
(1) long-term care facilities as defined in 63 O.S. Section 1-851.1;
2) N o

&) Intermediate Care Facility/Individuals with Intellectual Disabilities (ICF/IID) beds and that is in
a facility that has more than 16s and subject to 63 O.S. Sections 1-850 et seq.; and
4 (3) Licensed nursing facility (LNF) beds as defined in 63 O.S. Sections 1-1901 et seq. (Nursing
Home Care Act), excluding any facility certified for service to individuals with intellectual
disabilities.
(b) The applicant has the burden of proof to demonstrate compliance with all rules and conformance
with all applicable standards stated in this Chapter.

310:4-1-5. Review process
This Section governs the review of Certificate of Need applications.
(1) Capital Cost. For purposes of determining filing fees, capital cost means one or more of the
following:
(A) For construction, the total cost of the project includes the following components as
applicable:
(i) land acquisition and site development;
(ii) soil survey and investigation ;
(iii) construction ;
(iv) equipment ;
(v) architect fees ;
(vi) engineering fees ;
(vii) supervision ;
(viii) performance and payment bonds ;
(ix) contingency ; and
(x) inflation factor.
(B) For acquisition by purchase, the total cost of the project is the greater of the building and
equipment's current book value or total contract price, including any exchanges or other
consideration.
(C) For acquisition by lease, the total cost of the project is the current book value of the facility
to be leased plus any additional capital expenditures, such as equipment purchases.
(D) For a sale and leaseback, or a combination lease and purchase, the total cost of the project
is the greater of the purchase cost or the facility's current book value.
(E) For a non-monetary transfer of stock, the total capital cost of the project is zero dollars ($0).



(F) For a transfer of stock in which one party pays or exchanges other consideration to acquire
the stock of another party, the total cost of the project is the greater of the value of the
consideration given for the stock or the facility's book value on the seller's books.
(G) For a management contract the capital cost is zero dollars ($0), if it includes none of the
following:
(i) purchase;
(i1) lease ;
(iii) donation ;
(iv) transfer of stock ;
(v) corporate merger ;and
(vi) assignment or foreclosure of building, equipment or other assets.
(H) For any other type of project, the project cost is the greater of the book value or the fair
market value of the assets required to accomplish the project. This includes but is not limited to
an addition of beds through conversion of a previously constructed physical plant,.
(I) For any type of project in which book value is used to establish the capital cost, the book
value is based on audited financial statements or upon generally accepted accounting
principles.
(2) Applicant. The applicant for a Certificate of Need must include:
(A) for a long-term care facility:
(i) the person or entity that is or will be the owner, as defined in 63 O.S. Section 1-1902;
(i1) the person or entity that is or will be the licensee, as defined in 63 O.S. Section 1-1902;
(ii1) the person or entity that is or will be the manager as defined in OAC 310:675-1-2; and
(iv) any person with a controlling interest as defined in 63 O.S. Section 1-851.1; or
(B) for a hospital, the entity operating the hospital as defined in OAC 310:667-1-3.
(3) Application fees and refunds. The applicant must use the Department's form and pay the
appropriate filing fee to the Department.
(A) The following fees are required to be submitted in accordance with 63 O.S. Section 1-
852.1.
(1) the application fee for a new Certificate of Need is three thousand dollars ($3,000.00);
and
(i1) an application for acquisition of healthcare facility fee is one half of one percent (.50%)
of the capital cost of the project with a maximum fee of five thousand dollars ($5,000.00).

€S} If an application is withdrawn before the Department approves or denies the application,
one of the following refunds will apply:
(1) The refund is seventy five percent (75%) of the fee paid when an application is
withdrawn before the Department determines if the application is complete or incomplete.
(i1) The refund is fifty percent (50%) of the fee paid when an application is withdrawn
before the "participation by parties" deadline, as defined in subparagraph (6) of this
subsection.
(iii) The refund is twenty five percent (25%) of the fee paid when an application is
withdrawn before the Commissioner issues a final decision.
(C)(B) The applicant's refund, in accordance with subparagraph (3)(C) of this subsection will
not cause the total fee paid by the applicant to be less than the applicable minimum fee set in 63
0.S. Section 1-852.1 or subparagraph (3)(B) of this subsection.
(4) Completing the application.
(A) Within fifteen (15) days after the application is filed, the Department must determine if the
application is complete, clear, consistent and accurate.
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(B) When the Department determines an application is incomplete, it will send the applicant
written notice requesting the additional or clarifying information needed to complete the
application.
(C) The applicant must submit all requested information to the Department within 90 days after
the date of the notice of incomplete application. If the applicant fails to do so, then the
application is summarily dismissed.
(D) The Department's finding of completeness does not prevent the Department from
subsequently denying a Certificate of Need based on such incompleteness, lack of clarity,
inconsistency, or inaccuracy that may be discovered by the Department as the result of the
investigation conducted pursuant to 63 O.S. Section 1-852 or 63 O.S. Section 1-880.6.
(5) Notice of readiness for review. When the Department determines that an application is
complete and ready for review, it will send the following notices:
(A) mail the applicant notification that the application is determined complete and ready for
review.
(B) mail health care facilities that provide the same type of service in the service area
notification that an application is complete and ready for review.
(C) publish notice in a newspaper of general circulation near the facility, and in a newspaper of
general circulation in the area where the application is available for inspection.
(D) These notices must include:
(i) the name and location of the facility,
(i1) a brief description of the project,
(ii1) information on where the full application can be viewed, and
(iv) an explanation of how parties may participate in the review.
(6) Participation by parties. Any person or agency may participate in the review process. Any
evidence or argument that a participating party proposes to have the Commissioner consider before
making a final decision shall be submitted to the Department in writing within twenty (20) days
after the date of publication of the paid public notice as described in subparagraph (5) (C) of this
subsection.
(7) Decision deadlines.

B) The decision to approve or deny any other type of Certificate of Need application; exeept
the-Certificate-of Need-listed-in-subparagraph-(HA)-of thissubseetion; is made within forty-
five (45) days after the deadline for submitting evidence and argument as provided in
subparagraph (6) of this subsection.

(8) Report of investigation.

(A) If the Department's investigation indicates that the application is inconsistent with
applicable criteria and standards, then the Department will notify the applicant in writing of the
inconsistencies before the decision deadline stated in paragraph (7) of this subsection.

(B) The applicant shall be offered an opportunity to respond in writing to the Department's
notice. To allow the applicant sufficient time to respond, the decision deadline may be extended
to a date certain by agreement between the Department and the applicant.

(C) On receipt of the applicant's response, the Department may amend the investigation report
but is not required to offer the applicant a second opportunity to respond.

(D) The Commissioner will consider the applicant's response when making a decision on the
Certificate of Need application.

(E) The provisions of this subsection do not apply if any person has knowingly given false,
misleading, or intentionally incomplete information in the application.



310:4-1-13. Description of application forms
(a) Standard Application. The standard application for a Certificate of Need requires the following:
(1) The names and addresses of the facility and contact person;
(2) Disclosure of the applicant's identity and information sufficient for the Department to determine
whether the applicant has been convicted of a felony criminal offense related to the operation or
management of a long-term care facility [63:1-853(D)(2)(d)], including but not limited to:
(A) Sworn and notarized statements confirming the lack of any such conviction from the
applicant and each person with controlling interest;
(B) Social security numbers for the applicant and each person with a controlling interest;
(C) Birth dates for the applicant and each person with a controlling interest;
(D) Copies of certificates of incorporation, bylaws, articles of organization, company operating
agreements, certificates of limited partnership, or equivalent documents maintained pursuant to
state or federal law, and any amendments of such documents. In lieu of submitting a document
that is not a public record previously filed with a local, state or federal government agency, an
applicant may submit a sworn and notarized statement that includes all of the following
information:
(i) Name and date of the document;
(i1) Name and address of each person or entity that has current or proposed interests,
responsibilities or participation in the ownership, operation or management of the facility
or that otherwise makes or influences any decision relating to expenditures or operations
affecting the facility, whether the person or entity is identified in the disclosed document by
proper name or by function;
(iii) Description of the interest, responsibility, and nature of participation of each person
and entity named pursuant to (a)(2)(D)(ii) of this Section; and
(iv) Location, address, and telephone number of the place of business in Oklahoma where
the applicant will make the documents available for inspection by the Department, upon the
Department's written request;
(3) Historical operating and financial information for the applicant and the facility;
(4) Residents council and family council minutes for the applicant's facilities;
(5) A detailed description of the project;
(6) Projections of personnel needs and identification of the medical director;
(7) Construction and building information;
(8) Justification of need for the project; and
(9) Data and projections on financial and economic feasibility, including but not limited to the
following as applicable:
(A) For conventional, bank, seller-carried, third party, or bond financing, a statement of the
proposed principal amount, interest rate and repayment terms, and that the applicant has access
to the required funds, signed under oath by a representative of the lending institution, seller,
third party, or authority;
(B) For equity financing:
(1) An attested balance sheet for the applicant that is dated within the past twelve (12)
months that reflects cash or cash equivalents sufficient to fund the project; or
(i1) A certificate of deposit or other proof that funds are available and have not been
pledged for another purpose.
(C) For financing or other funding from or guaranteed by a third party that is not duly
authorized or chartered as a bank:
(i) An attested balance sheet, certificate of deposit or other attested proof that is dated
within the past twelve (12) months for the third party, unless the third party is a licensed
insurer or surplus lines insurer, the United States of America, a state of the United States of
America, or an agency or instrumentality thereof; and



(i1) Copies of organizational documents and contracts necessary to substantiate the
relationship between the applicant and the third party.

(b) Exemption for ten (10) beds or ten percent (10%) expansion. The Certificate of Need
application for exemption for a ten (10) bed or ten percent (10%) expansion of a licensed nursing or
specialized facility requires the following:

(1) The names and addresses of the facility and contact person;

(2) Disclosure of the applicant's identity;

(3) Historical occupancy information for the facility;

(4) The number and types of beds to be added; and

(5) The projected capital cost.
(c) Facility replacement exemption. The Certificate of Need application for exemption for facility
replacement requires the following:

(1) The names and addresses of the facility and contact person;

(2) Disclosure of the applicant's identity;

(3) A detail of the number of beds to be replaced;

(4) The projected capital cost;

(5) A plan for future use of the facility to be replaced; and

(6) The distance from the current and proposed sites and a map of the area.
(d) Facility acquisition. The Certificate of Need application for facility acquisition requires the
following:

(1) The names and addresses of the facility and contact person;

(2) Disclosure of the applicant's identity and information sufficient for the Department to determine

whether the applicant has been convicted of a felony criminal offense related to the operation or
management of a long-term care facility [63:1-853(D)(2)(d)], and all items as fully described in

paragraph (a)(2) of this Section.

(3) A description of the proposed transaction and a copy of the contract or agreement;

(4) A plan for operating the facility including identification of the medical director;

(5) The projected capital cost;

(6) Financial proof of the applicant's ability to complete the acquisition and to continue services

and staffing; and

(7) Residents council and family council minutes for the applicant's facilities.

5 Exemption for management agreement. The Certificate of Need application for exemption of a
management agreement requires the following:
(1) The names and addresses of the facility, manager and contact person;
(2) A copy of the executed management agreement that details the manager's responsibilities and
duties;
(3) Disclosure of the applicant's identity and experience that is sufficient to determine if the
management entity and any person with a controlling interest has a history of noncompliance;
(4) Copies of the business entity documents as described in paragraph (a)(2)(D) of this Section.
(5) The anticipated date of commencement of the management agreement.
=)(f) Exemption for ownership change or transfer. The Certificate of Need application for
exemption for ownership change or transfer requires the following:
(1) The names and addresses of the facility and contact person; and
(2) A description of the transfer and disclosure of persons and entities involved or affected;
(3) Copies of agreements or contracts by which ownership is changed or transferred; and
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(4) Copies of the business entity documents as described in paragraph (a)(2)(D) of this Section.
@(g) Attest. For the purpose of this Section, the term "attest" has the same meaning as it is defined in
59 O.S. Section 15.1A.

SUBCHAPTER 9. STANDARDS FOR PSYCHIATRIC AND CHEMICAL DEPENDENCY
SERVICE BEDS [REVOKED)]

310:4-9-1. Definitions [REVOKED)]










APPENDIX A. Mental Health Service Areas [REVOKED]

Figure 1.




