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Executive Summary

In August 2022, state leaders from all three branches of government - Governor Kevin Stitt, Senate
President Pro Tempore Greg Treat, Speaker Charles McCall, and Court Administrative Director Jari Askins
- requested technical assistance through the Justice Reinvestment Initiative (JRI) and established the
Modernized Operations through Data and Evidence-based Restoration Now (MODERN) Justice Task Force
(Task Force) to better understand and address the drivers of local jail populations and associated growing
costs in Oklahoma. The Task Force, a working group composed of 11 criminal justice stakeholders,
conducted a rigorous review of Oklahoma’s jail system using a sample of jail data provided by six
agencies across the state, evaluated current policies and programs across the state, discussed best
practices and models from other states, and engaged in in-depth policy discussions. The Task Force
reached consensus on a package of 15 policy recommendations to address jail populations, recidivism,
cost-effectiveness, and public safety across Oklahoma.

Oklahoma has 77 counties and 75 county jails. Each operates independent of one another and of the
state prison system. They house people arrested and held awaiting trial (pretrial) and people convicted
of misdemeanors. They also hold people convicted of felonies who are awaiting transfer to the state
prison system. Oklahoma’s jail populations have not kept pace with national trends. According to the
Census of Jails, the national jail incarceration rate declined 12 percent between 2005 and 2019. During
this period, Oklahoma’s jail incarceration rate decreased less than 1 percent, such that by 2019,
Oklahoma had the 14 highest jail incarceration rate in the country. With 75 percent of individuals in
Oklahoma’s jails not yet convicted, Oklahoma'’s pretrial population was 10 percentage points higher than
the national average at that time, ranking the state as 11*" in the nation as of 2019.

While bookings into jail over time have been decreasing, the period of time someone is detained (length
of stay) significantly impacts Oklahoma'’s jail incarceration rate. By 2019, jail admissions were nearly half
of what they were just six years prior. As that decline evolved, though, the length of stay increased. In
2013, a person spent less than 2 weeks in jail. By 2019, that average length of stay grew to nearly 20
days—a 50 percent increase.

Finally, Oklahoma has one of the highest rates of mental illness and substance use disorder in the
country, yet there are challenges in providing treatment both in communities and in most jails. Mental
health and substance use treatment resources are similarly limited within county jails across the state. In
fact, less than 10 percent of jails reported having substance use, alcohol abuse, or mental
health/psychiatric treatment in 2019. Beds in county jails are often occupied by those with behavioral
health needs who continue to cycle in and out of the jail system. These challenges prompted state
leaders to take a closer look at jail data from across the state.

The Task Force’s analysis of local jail data revealed:

As crime rates and arrest rates have fallen in Oklahoma over the last decade, bookings into jail have
similarly decreased. Yet, despite newly created options to divert individuals who have behavioral health
challenges away from the criminal justice system, the Task Force found that many jails currently house
individuals who have an underlying mental health or substance use-related disorder.

In looking at who is released from jail, in 2022 more than 70 percent of individuals released from midsize
jails, 83 percent from an urban jail, and nearly 96 percent of releases from rural jails were for pretrial
reasons. Bail was the most prevalent reason for release in 2022, representing nearly half of all release



reasons in midsize and rural jails, and a third of release reasons in the urban jail. Not only is bail
frequently utilized as the mechanism to release someone from jail, but bail amounts have consistently
increased over time. By 2022, individuals had an average bail set at around $10,500. While every county
in Oklahoma is authorized to establish and fund a pretrial release program, the majority of counties in
the state have no known pretrial supervision program and rely on a defendant posting bond as the main
release mechanism.

While bookings have decreased over time, the average length of stay increased across all jail types, with
this trend being particularly relevant for pretrial populations: in midsize and rural jail types, the average
length of stay for pretrial releases increased by 37 percent and 60 percent, respectively. Perhaps the
most significant contributor to this trend is that cases are now taking longer to proceed through the
court system than they were in 2018. While discerning a single factor to blame for this delay is difficult,
the Task Force found that various parts of the adjudicatory process could be made more efficient
including the appointment of indigent defense attorneys, timelines in the court process, and waitlists for
competency restoration.

Having reviewed these key findings, the Task Force made a series of recommendations to address the
challenges in the local criminal justice systems across the state with the ultimate goal of creating more
modernized processes to avoid the collateral consequences of incarceration, better address underlying
behavioral health issues, and more efficiently deliver justice.

The Task Force recommends:

Increasing opportunities for individuals with behavioral health issues to receive
treatment and be diverted from the criminal justice system when appropriate by:
= Expanding behavioral health diversion.
= Regionalizing behavioral health resources.
= |mproving competency restoration processes.
=  Expanding behavioral health treatment options in jail.
Expanding alternatives to arrest and incarceration in jail to preserve public safety
and reserve jail beds for the most serious public safety risks by:
= Modifying current cite and release policies.
= Preventing arrests for failure to appear (FTA) when possible.
Creating more fair and efficient pretrial release processes that rely on evidence-
based practices to safely reduce unnecessary pretrial incarceration by:
= Improving pretrial release decision-making by aligning current processes with best
practice.
Streamlining adjudicatory processes to address increasing lengths of stay by:
= Establishing timelines to streamline the court process and strengthen speedy trial
provisions.
= Authorizing the use of virtual hearings for an individual’s initial appearance when they
are held in a county other than that of the county with an active warrant.
= |mproving the process through which indigent defendants are appointed counsel to
avoid extended pretrial detention when appropriate.
Improving release processes and prioritizing jail beds for those who pose the greatest
risk of flight or to the public by:



= |Implementing policies that will improve release decisions by prioritizing safe
reintegration to communities and connecting justice-involved individuals with
appropriate services upon release.
Investing in and improving victim services to better serve victims and survivors of crime by:
= |nvesting funds directly and utilizing technology to better serve victims and survivors
of crime and prevent future victimization.
Prioritizing the investment of funds to address hiring and retention challenges to
ensure services across the jail systems can be provided appropriately by:
= Maximizing resources by adopting a regional approach for jails in rural and hard-to-

hire areas of the state.
= Increasing funding and improving funding mechanisms for criminal justice

stakeholders and operations.
Ensuring oversight and accountability by:
= Utilizing technology to standardize the collection and reporting of local criminal justice
data and facilitate better justice outcomes for all those impacted by the system.



MODERN Justice Reinvestment Process

In August 2022, state leaders from all three branches of government, including Governor Kevin Stitt,
Senate President Pro Tempore Greg Treat, Speaker Charles McCall, and Court Administrative Director Jari
Askins, requested technical assistance through the Justice Reinvestment Initiative (JRI) to better
understand and address the drivers of local jail populations and associated growing costs in Oklahoma.
In July 2023, with JRI support, Governor Stitt established the Modernized Operations through Data and
Evidence-based Restoration Now (MODERN) Justice Task Force (Task Force) and charged the group with
conducting a review of the local criminal justice systems across the state and “taking concrete steps
towards a safer, smarter, and more efficient justice system in Oklahoma.”!

The Task Force is a working group composed of 11 criminal justice stakeholders, including
representatives from jail administration, law enforcement, mental health and substance use services, the
judiciary, the prosecutorial and defense bars, formerly incarcerated individuals, and victim advocates.

First, Task Force members were asked to consider ways that technology and state resources can be
applied more effectively to increase public safety. From August through December 2023, the Task Force
conducted a rigorous review of Oklahoma'’s jail data, evaluated current policies and programs across the
state, discussed best practices and models from other states, and engaged in in-depth policy discussions.

Throughout the process, the Task Force received input from a wide range of stakeholders through
interviews with prosecutors, defense attorneys, judges, law enforcement agencies, treatment providers,
and behavioral health experts. Further, the Task Force received input through questionnaires from
victims/survivors, sheriffs and jail administrators, and county commissioners, and held focus groups with
directly impacted individuals to identify the priorities of these key stakeholder groups.

The Task Force received technical assistance from the Crime and Justice Institute as part of JRI, an
intensive, collaborative, data-driven approach for states to develop and implement tailored solutions to
address complex criminal justice challenges and maximize resources to achieve stronger and safer
communities. JRI is funded by the BJA—with support from The Pew Charitable Trusts and Arnold
Ventures—and utilizes experts to provide technical assistance to state partners interested in using data
to analyze and improve their justice systems.


http://www.justicereinvestmentinitiative.org/

National, State, and Local Context

Between 2011 and 2020, Oklahoma’s crime rates dropped—despite a statewide population that has
experienced a 5 percent growth—mirroring crime trends from across the country. Driven primarily by a
decrease in property crimes supplemented by a stable rate of violent crime, national crime rates
plummeted by nearly 30 percent, while Oklahoma has followed this pattern to a lesser degree,
experiencing a 17 percent decline in crime.

As with other states across the country, the decline in crime rates experienced during the last decade
was upended by the unprecedented onset of the COVID-19 pandemic. In a period marked by a global
public health crisis and economic uncertainty, crime shifted in unexpected ways nationally—heightened
by instances of violent crime and certain property offenses such as motor vehicle theft and
nonresidential burglary. However, despite elevated occurrences of property crimes, the rates of most
violent crime have begun to stabilize. By yearend 2022, rates of homicide and aggravated assault were
down 4 percent from the year prior nationwide. Oklahoma has experienced similar declines—in 2021,
the rate of violent crime was 4 percent lower than it was in 2020, and by 2022, it was down an additional
4 percent.

As crime rates have fallen in Oklahoma over the last decade, a similar decrease in arrests would be
expected. Indeed, Oklahoma’s arrest rate dropped by close to 40 percent, with nearly every county—71
out of 77—experiencing this decrease. Perhaps more notably, arrests have decreased across every
reported offense category, including index crimes (like murder, rape, robbery, and theft), drug-related
offenses, and alcohol-related offenses (including driving under the influence [DUI] and public
intoxication)."

Despite reductions in both crime and arrest rates, Oklahoma'’s jail populations have not kept pace with
national trends. According to the Census of Jails, a nationwide census conducted every six to seven years
by the federal Bureau of Justice Statistics, the national jail incarceration rate declined by 12 percent
between 2005 and 2019. During this period, Oklahoma'’s jail incarceration rate decreased by less than 1
percent, such that by 2019, Oklahoma had the 14™ highest jail incarceration rate in the country.

The reasons for Oklahoma’s high jail incarceration rate are numerous and complex. However, the rate is
attributable to above-average pretrial detention and increasing length of stay. Concerning pretrial
detention, Oklahoma ranked 11% in the nation as of 2019. With 75 percent of individuals not yet
convicted, Oklahoma'’s pretrial population was 10 percentage points higher than the national average at
that time. Length of stay is similarly a contributor to Oklahoma'’s jail incarceration rate. One of the
biggest shifts Oklahoma has experienced is in its admissions, which declined drastically. By 2019, jail
admissions were nearly half of what they were just six years prior. As that decline evolved, though, the
length of stay increased. In 2013, the average incarcerated person spent just shy of 2 weeks in jail in
Oklahoma. By 2019, that average length of stay grew to nearly 20 days (about 3 weeks)—a 50 percent
increase."

The costs of detention systems in any jurisdiction are high, and a direct outcome of reliance on detention
is the continuous need to secure funding to operate these systems. The financial burden of maintaining
and expanding county jails falls almost entirely on local communities. In Oklahoma, funding increases
must be approved by voters, and measures are often voted down. As a result, jails face the challenge of
providing adequate healthcare, maintaining the upkeep of aging facilities, and offering competitive



salaries for staff on budgets that are strained by limited resources and often need to be supplemented
by grants and other funding mechanisms.

The financial burden on counties has only been further exacerbated by lawsuits. Multiple counties across
the state of Oklahoma are facing the payment of multimillion-dollar settlements from lawsuits, in many
cases due to overcrowding and poor conditions in both rural and urban counties alike. With caps on the
amount covered by insurance, the county taxpayers are most often the ones footing the bill.

Finally, Oklahoma has one of the highest rates of mental illness and substance use disorder prevalence
in the country, yet there are challenges in providing treatment both in communities and in most jails.
Over one out of five adults in Oklahoma experience mental iliness and over one out of 10 adults have a
substance use disorder; these rates place Oklahoma third and second respectively in the nation for
mental illness and substance use disorder prevalence.'' And yet, mental health and substance abuse
services and resources are fragmented across the state. Of the nearly 843,000 Oklahomans in need of
behavioral health services, the Oklahoma Department of Mental Health and Substance Abuse Services
(ODMHSAS) estimates there are approximately 100,000 people who are eligible for state-provided
services but are not receiving them."" Every county in Oklahoma is experiencing a shortage of mental
health professionals, according to 2023 data from the Rural Health Information Hub.™

Mental health and substance use treatment resources are similarly limited within county jails across the
state. In fact, less than 10 percent of jails in Oklahoma reported having substance use, alcohol abuse, or
mental health/psychiatric treatment in 2019.* Beds in county jails are often occupied by those with
behavioral health needs who continue to cycle in and out of the jail system. Access to diversion from the
criminal justice system for those with behavioral health needs is limited, particularly in rural areas.
Nonetheless, the state is limited in evaluating and identifying gaps in jails’ service provision in part due
to a lack of standardized data.

With this national and local context, the MODERN Justice Task Force investigated jail trends across the
state, resulting in key findings outlined in the next section.



Key Findings

In accordance with its charge, the Task Force sought to better understand the reasons behind the
increasing jail population in Oklahoma over the last decade. The Task Force acknowledged that the
ramifications of this growth extend beyond the individuals detained and criminal justice partners,
encompassing taxpayers and community members who are not experiencing the public safety benefit
from the system they financially support. To comprehensively explore the drivers of the state’s jail
population, the Task Force examined community factors preceding arrest, trends in arrests, jail bookings,
pretrial decision-making, the court process, and an individual’s release from jail.

Jail Bookings

Essentially, the size of a jail population is determined by two factors: the number of individuals booked
and the amount of time those individuals serve in jail prior to release. This section focuses on the first of
those two factors: bookings into jail.

Using a sample of jail data provided by six agencies across the state representing urban (n=1), midsize
(n=3), and rural (n=2) communities, analyses indicated that jail bookings have fallen between 2018 and
2022. Jail bookings decreased by 25 percent in sampled urban and midsize jails and by 40 percent in two
rural jails. However, it is worth noting that the most pronounced drop in bookings occurred during the
first year of COVID-19. Thus, while the number of bookings continues to decline, it is not to the same
magnitude witnessed during the peak of the COVID-19 pandemic, as depicted in Figure 1 below.

Figure 1.

Number of Bookings 2018-2022
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Total Number of Bookings and Patterns by Demographics: Gender, Race, Age, and Tribal Jurisdiction

These sample data indicated that women represented about 28 percent of bookings in midsize jails and
approximately a quarter of bookings in both urban and rural jails. The data also revealed that Black
individuals were overrepresented in all jail bookings, but perhaps most notably in an urban jail where



the county population was 15 percent Black, but Black individuals constituted 45 percent of jail bookings
in 2022. Another demographic characteristic examined was age. Interestingly, rural jails had the largest
proportion of both young adults and 55 and older individuals of any jail size, although most individuals
booked into jail fell somewhere between ages 25 and 44.

The Task Force expressed interest in better understanding bookings of individuals who may fall under
tribal authority given the Supreme Court’s ruling in McGirt v. Oklahoma (2020), which limited the state’s
authority to prosecute crimes committed by or against Oklahomans who are tribal members. Markers for
tribal jurisdiction in the data were somewhat limited, but two attempts to capture such information
were employed, as depicted in the figures below.

Figure 2.
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The graph on the left presents the percentage of bookings that were recorded with a noted tribal
jurisdiction—a flag that was available in midsize jails and that showed an increase in tribal bookings post-
2020. The graph on the right summarizes the percentage of admissions for individuals whose race was
recorded as Indigenous. While race should not be conflated with tribal authority, if this marker is
conceptualized as a proxy—that is, an estimate—it also indicates that bookings for Indigenous
individuals increased in midsize jails, although they remained relatively stable for urban and rural jails.

Bookings by Offense Severity: Law Class, Offense Category, and Most Serious Offense

Beyond demographic patterns, agency data were analyzed to identify the most serious offenses for
which individuals were booked. In this sense, severity can be assessed using a few key metrics: 1) law
class; 2) offense category, including person, property, drug, other, and traffic offenses; and 3) most
serious individual offense, for example, DUI or theft.

Law class typically reflects felony and misdemeanor charges. In Oklahoma, the law also permits a
classification called “either,” which refers to offenses that may be charged as either a felony or
misdemeanor depending upon the severity of the underlying conduct.” For instance, theft charged at
different monetary thresholds may exist at either level. Figure 3 below presents the distribution of these
law classes across jail types, with the addition of a fourth category labeled “other” that captures jail
bookings for warrants, violations such as FTA and community supervision revocations, and other reasons
not ascribed to a new charge.

Figure 3.
Bookings by Law Class 2022*
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As depicted in the graph above, sampled jails varied in bookings by law class. It is worth noting that due
to differences in data management systems, the urban jail in this analysis did not include municipal
bookings, and its law class was restricted to felony and misdemeanor, whereas law classes in midsize
and rural jails featured both the “either” and “other” classifications. In 2022, more than 60 percent of
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bookings in the urban jail were due to felony charges. However, misdemeanors accounted for over a
third of bookings in the urban jail as well as in midsize jails.

Apart from law class, bookings were also analyzed based on the most serious offense category. The
distribution of bookings by offense category is presented below in Figure 4.

Figure 4.
Percent of Bookings by Offense Category 2022
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As evidenced in the graphs above, jails experienced a considerable amount of variation in the offense
categories for which individuals were booked in 2022. In the urban jail, about a quarter of all bookings in
2022 were associated with a person-based offense, while in midsize jails, nearly a quarter of bookings
were due to violations or holds. In rural jails, more than a third of all bookings were due to offenses
classified as “other,” a category that frequently included charges such as DUI and public intoxication. In
all jails, nearly 75 percent or more of bookings involved nonperson offenses.

Despite variation in the proportion of bookings associated with different offense categories, jails of all
sizes shared common underlying offenses within those categories. For example, all jails shared domestic
assault and battery as their most prevalent person-based offenses, possession as the most common drug
offense, and driving with a suspended, revoked, or canceled license as the most frequent traffic offense.
Within the violation and hold category, which includes violations such as FTA or outstanding warrants
and holds for other jurisdictions, holds occurred most frequently regardless of jail type.

Behavioral Health Diversion Options

While reviewing admissions to jail, the Task Force recognized that many jails currently house individuals
with an underlying mental health or substance use-related disorder. To understand what drives jail
admissions for low-level and behavioral health-related offenses, the Task Force examined the diversion
options available in Oklahoma and found successful and innovative initiatives to support the needs of
diverted individuals as well as opportunities for improvement.
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Recent successes include ODMHSAS'’s rollout of the 988 Suicide and Crisis Lifeline and mobile crisis
teams. The 988 hotline and mobile crisis teams offer individuals in crisis and their families an option for
immediate support instead of calling 911, thereby avoiding potential justice system involvement for
emergent behavioral health challenges. Over the first year of the 988 hotline’s implementation, which
Oklahoma launched in the summer of 2022, call volume reached nearly 40,000 calls.”

ODMHSAS has also partnered with law enforcement agencies to provide iPads to front-line staff, giving
officers the ability to directly connect individuals struggling with mental health symptoms with mental
health professionals for de-escalation and assessment. Mobile crisis units of officers specially trained to
respond to mental health crises and the transportation support program rideCARE are also available,
although inconsistently, across the state, with concentrated resources in urban areas.

All of these resources would benefit from additional funding to better educate the public and law
enforcement about the nature and availability of programming and to expand coverage to divert more
individuals with mental health issues away from the court and into treatment. Additionally, these
initiatives are connection points to treatment, and thus their success ultimately depends on the
availability of mental health services, which in many areas of the state are sparse.

Beyond the 988 line, the iPad program, and mobile crisis units, pre-arrest diversion or deflection
resources are scarce in Oklahoma. Upon encountering an individual in crisis or engaged in a low-level
behavior such as trespassing and loitering charges often associated with homelessness, officers report
having few options apart from disengaging from the situation or arresting the individual.

Opportunities exist for expanded investment to address gaps in program scale, regional coverage, and
availability of services. The Oklahoma Opioid Abatement Revolving Fund, which was established to
distribute the state’s share of monies awarded from opioid settlement agreements through grants,

represents a recent development that counties and municipalities can take advantage of. The grants
specifically can be used for treatment and recovery programs and prevention strategies for opioid use
disorders and co-occurring disorders, and thus can help the state fill gaps in access and availability of
services. In August 2023, the Attorney General released a notice of intent to issue funding, with an
estimated $23 million in available funding, to be awarded to eligible groups beginning in 2024.

Post-Booking Diversion

With an understanding of who is being booked into jail, the Task Force took a closer look at the process
of booking an individual into jail, noting that it is a juncture that offers an opportunity to divert an
individual from additional criminal justice involvement. The first opportunity for post-booking diversion
in Oklahoma jails is through a book-and-release procedure, which allows quick release of an individual
on their own recognizance (ROR) with a future court date after they’ve been booked into jail. Typically,
this takes place if law enforcement encounters an individual who would be a suitable candidate for
receiving a citation instead of being booked into jail (through a process referred to as cite and release),
but the individual’s identity cannot be confirmed in the field. In other cases, it has historically been
utilized for cost warrants, when the court gives jail authorization to release an individual on ROR
through an administrative order. While book-and-release is intended to allow for release for individuals
who are booked and processed at the jail due to lack of identification, the process is reported to be
time-intensive.
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There are additional post-booking diversion opportunities that occur later in the justice system but still
enable an individual to avoid a longer jail stay. This can be done through deferred prosecution
agreements, where a participant is released on the condition that they will receive treatment, with
reports from the treatment provider to the court when the defendant is noncompliant. More structured
programs are also available, including misdemeanor and felony treatment courts, which can include
regular court appearances, case management, supervision, and treatment. Drug court is largely available
across the state, while other treatment courts are located sporadically throughout the state, although all
district and municipal courts are statutorily authorized to establish treatment court programs.*

Pretrial Release

While pretrial detention is typically thought of as a decision point at the front end of the system
(meaning it is a determination of whether to hold an individual in custody prior to arraignment), an
analysis of pretrial detention was conducted using release, rather than booking, cohorts. Individuals
released on bail or cash bond, released on ROR, for time served, by a judicial release order, or those who
were transferred to other law enforcement agencies (including those transferred to DOC custody) were
considered released pretrial.

Figure 5.

Percentage of Pretrial Releases 2022
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Source: Sample of six Oklahoma jails

*Data on release reasons available in one of three midsize jails

As shown in the graphs above, regardless of jail size or location, releases were overwhelmingly for
pretrial reasons. In 2022, more than 70 percent of individuals released from midsize jails were for
pretrial reasons, while that composition increased to 83 percent in an urban jail, and to nearly 96
percent of releases from rural jails.

One of the most prevalent reasons for release was bail or cash bond. In 2022, bail or cash bond
represented a third of release reasons in the urban jail and nearly half of all release reasons in midsize
and rural jails.
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Figure 6.

Percentage of Releases by Release Reason 2022*
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While the data indicate nonfinancial pretrial release is limited, at the other end of the spectrum, outright
bail denials are also limited in Oklahoma; both of these system characteristics contribute to the central
role financial bail plays in determining whether an individual either remains detained or is released
pretrial. The prevalence of bail as a pretrial release or detention mechanism in Oklahoma may be
attributable to broad eligibility for bail, limited bail alternatives, and inconsistent bail reviews.

In 1980, as part of the Bail Reform Act, the Oklahoma Constitution was amended to expand the list of
bail-ineligible offenses beyond capital offenses to a list of other offenses including violent offenses,
offenses where the maximum sentence may be life or life without parole, felony offenses where the
person charged has two or more felony convictions from different occurrences, and controlled drug
offenses where the maximum sentence is at least 10 years. Despite this expansion, most offenses are
bail eligible. For a judge to deny bail, there must be a hearing immediately after the initial appearance
when the proof of guilt is evident or the presumption great, and “on the grounds that no condition of
release would assure the safety of the community or any person.”

While every county in Oklahoma is authorized to establish and fund a pretrial release program, the
majority of counties in the state have no known pretrial supervision programs and rely on a defendant
posting bond as the main release mechanism.* Specifically, fewer than one in 10 counties have an
operating pretrial supervision program. The requirements of such a program, as established by statute,
are minimal — meaning the few existing programs differ substantially. A defendant’s eligibility for a
pretrial supervision program depends on both a list of exclusionary offenses in statute and the individual
program’s requirements. Additional exclusions include when private bail has been furnished, meaning
anyone who has made bail is ineligible for participation in a pretrial program. For entry into a pretrial
supervision program, the program must conduct a National Crime Information Center criminal
background check before making a recommendation to the court of any special supervisory conditions
for pretrial release, though ultimately, the decision for release is the judge’s to make. The extent of the
evaluation depends on the individual pretrial supervision program; at least one program in the state uses
a validated pretrial risk assessment to determine the appropriate pretrial release conditions for an
individual.
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Finally, bail review processes in Oklahoma are inconsistent and do not adhere to any strict timelines.
Some counties have implemented a practice to allow judges to review bail for defendants who remain
jailed for lower-level offenses after bail has been set, following a certain number of days. But in most
other counties, judges only review bail when a motion has been filed to either increase or decrease bail
by the defense or prosecution.

The Task Force sought to better understand the impact of how these practices for setting bail impacted
bail amounts and found that bail amounts have consistently increased over time. By 2022, individuals
had an average bail set at around $10,500, as shown in Figure 7 below.

Figure 7.

Average Bail Amounts for Bail > 0 2019-2022*
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*Note: Bail amounts based on data from one midsize jail.

Recognizing that bail amounts will vary depending on the severity of the underlying charges, further
analysis was conducted to better understand trends in average bail by law class. The findings of this
analysis are highlighted in Figure 8 below.
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Figure 8.
Average Bail Amounts by Law Class All Jail Types 2019 & 2022
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*Urban excludes municipal bookings due to data limitations; Bail amounts based on data from one midsize jail

As illustrated in the graphs above, average bail amounts for felonies nearly doubled between 2019—the
earliest year for which data were available—and 2022. In 2019, the average bail for a felony charge fell
between $8,000 and $10,000. Four years later, that average bail was between $16,0000 and $23,000.
Interestingly, average bail amounts for misdemeanors remained relatively consistent over time with each
type of jail. However, variation remained in average bail amounts across jail types. In rural and urban
jails, the average bail for misdemeanor charges was about $1,800, compared to approximately $3,000 in
a midsize jail in 2022.

Looking beyond law class, individuals released on person offenses generally had the largest bail
amounts, and those amounts increased over time across all jail types. However, there were also
substantial increases in bail amounts for individuals released on nonviolent offenses, particularly for drug
and property offenses. The average bail amounts for individuals charged with drug offenses in an urban
jail increased by nearly $5,000—a 66 percent increase—between 2019 and 2022, while the average for
drug offenses in a midsize jail rose by 22 percent, or roughly $2,100. Similarly, the average bail amounts
for individuals charged with property offenses in an urban jail rose by 47 percent (approximately $1,900),
and in midsize jails, the increase was more than 80 percent (approximately $3,300).1

Finally, increases in bail amounts were particularly concentrated for individuals who were released after
spending a week or more in jail—in most cases, the average bail for someone detained at least a week
doubled between 2019 and 2022. In addition to length-of-stay changes for those detained, there were
also increases in average bail for individuals who spent 48 hours or less in jail. Across urban and midsize

1 While average bail amounts also grew in rural jails, there were too few releases per year to accurately capture the
percentage change of that growth
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jails, in nearly every time frame up to 48 hours (a measure covering individuals released after 12, 24, or
48 hours), average bail grew by more than $1,000 and in some cases, by several thousand dollars.

Pretrial Practices

After an individual is booked into a local county jail in Oklahoma, they will typically have a bail set.
Oklahoma law outlines both the process for setting bail and for which offenses an individual is eligible for
bail.* Individuals are ineligible for bail if they are charged with any of the serious crimes enumerated in
both the Oklahoma Constitution and statute. In Oklahoma, a judge must consider the following factors
when determining bail: the nature and circumstances of the offense charged, the weight of the evidence
against the person, the person’s history and characteristics, the person’s criminal justice involvement at
the time of the offense or arrest, and the nature and seriousness of the danger posed to any person or
to the community by release.!

In practice, bail may be set as soon as an individual is booked into a county jail before they have
appeared before a judge, if the jail is authorized by the presiding judge to use a “Jail Bail Schedule”. In
counties where this practice is prevalent, a “Jail Bail Schedule” attaches certain booking charges to
corresponding temporary bail amounts, which will be utilized until the defendant’s case can be reviewed
by a judge. Often the use of this schedule ensures that individuals booked into the jail over the weekend
can have a bail amount set and be released upon paying it without having to wait to appear in front of a
judge.

Following an individual’s arrest and booking into jail, a probable cause hearing takes place during which a
judge reviews the probable cause affidavit written by the arresting officer, to ensure that the officer had
sufficient evidence or “probable cause” to arrest the defendant. Probable cause reviews should happen
within 48 hours of arrest, as established by the U.S. Supreme Court and Oklahoma case law™, but this
standard is not strictly adhered to. In some jurisdictions, individuals are provided a probable cause
review within 24 hours, whereas in others, more than 2 days may pass before an individual receives a
probable cause review.

Following a probable cause review, interviews illustrate that a judge will typically make a pretrial release
determination during the defendant’s initial appearance which may usually be held anywhere from 24
hours after an arrest to beyond a week after an arrest; the statute establishing when the initial
appearance must take place mandates just that it occur “without unnecessary delay”.** In making the
decision to detain or release a defendant, a judge has many options, including denying bond outright,
setting a financial bond amount (often requiring the services of a bondsman), or releasing an individual
on a nonfinancial bond. Within this last category, there again are multiple options for judges to release
an individual without requiring financial bond.

The individual may be released on a conditional bond, during which they must agree to a series of
nonfinancial conditions prior to release; they may be released on a personal recognizance or ROR bond,
with a signed promise to return to court; or they may be released to be supervised by a pretrial program.
If an individual either makes bond or is otherwise released, they will return to court for their formal
arraignment hearing, at which charges are officially filed. While the pretrial release options are similar
across the state, the degree to which they are utilized and the method by which they are selected vary
significantly.

18



Likewise, the nature of pretrial release determinations varies across the state. The U.S. Supreme Court
has found that bail decisions must be both individualized to the circumstances of each person facing
charges and nonarbitrary, requirements that are included in both the Oklahoma Constitution and state
statute.™ In practice, the information relied upon by the judge for pretrial release determinations varies
significantly. In some counties, a judge may only have the probable cause affidavit to make a pretrial
determination. While in other counties judges continue to use a bail schedule for making this decision.
The degree of reliance on a schedule may depend on the day of the week, meanwhile, some jurisdictions
may not rely on a bail schedule at all. In Oklahoma, because the utilization of the bail schedules
themselves is not consistent across the state, individuals may receive different bail amounts for the same
offense, depending on the jurisdiction in which they were arrested.

Length of Stay

Together with the number of bookings, length of stay informs the size of jail populations. Because many
factors will influence how long individuals are detained in jail, the Task Force was interested in gaining a
deeper understanding of trends and variations in length of stay. Across a sample of urban, midsize, and
rural jails, length of stay increased between 2018 and 2022. These trends are summarized in Figure 9
below.

Figure 9.
Average Length of Stay (In Days) 2018 to 2022
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Source: Sample of six Oklahoma jails

As illustrated in the figure above, the average length of stay increased across all jail types. In 2018, the
average length of stay in an urban jail was 20 days, a number that steadily climbed to a peak of one
month in 2021, before landing at 24 days in 2022. Midsize jails generally had among the greatest lengths
of stay across jail types, starting with an average of 23 days in 2018 which rose to 28 days by 2022.
Despite having shorter lengths of stay than their urban and midsize counterparts, rural jails nevertheless
experienced the most substantial growth—approximately 70 percent—from an average of 12 days in
2018 to 20 days 5 years later.

Previous analyses indicated that individuals detained pretrial constituted most releases between 2018
and 2022. As such, an understanding of how the length of stay changed for those persons held pretrial is
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important to better determine how jail populations have shifted over time. In two jail types, midsize and
rural, the average length of stay for pretrial releases increased by 37 percent and 60 percent,
respectively. While historical data were not available for an urban jail, in 2022, individuals released for
pretrial reasons had an average length of stay of 13 days, which was comparable to the average pretrial
length of stay in rural jails and 3 days longer than the average in midsize jails.

Individuals detained pretrial may be released for many different reasons, including by posting bail or
cash bond, being released ROR, via judicial release order, or through transfer to another law
enforcement agency. Collectively, these four reasons constituted three-quarters of all releases in 2022
and the average length of stay associated with each type varied considerably, as seen in Figure 10 below.

Figure 10.
Average Length of Stay (In Days) by Release Reason
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Source: Sample of six Oklahoma jails

*Release reasons based on data from one midsize jail; release reasons not available for urban jail before 2022; ‘Release Order’
excluded from rural jails due to a small number of cases.

Among the four most common release reasons in 2022, individuals who posted bail or bond had the
shortest length of stay, ranging from 3 days in rural jails to 5 days in an urban jail. ROR releases had the
second shortest length of stay, from an average of 1.5 days in an urban jail and 5 days in rural jails to a
high of 11 days in a midsize jail. By comparison, the average length of stay was substantially longer for
individuals released via a judicial release order or by transfer to another law enforcement agency
(excluding individuals transferred to the Department of Corrections [DOC]). For each of these reasons,
the average length of stay exceeded 2 weeks, and in many instances, approximately 1 month in duration.
Transfers to law enforcement agencies, in particular, contributed to the overall growth in the length of
stay experienced in midsize and rural jails, increasing by 75 percent between 2018 and 2022.

Another area where concentrated increases in length of stay were observed pertained to the law class
with which someone was initially charged. As would be expected, the length of stay was shortest for
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individuals charged with misdemeanors. On average, the length of stay for misdemeanors ranged from 3
to 7 days in 2022, terms that did not change drastically from 2018. Alternatively, there was notable
growth in the average length of stay for individuals charged with felonies. In 2022, individuals charged
with a felony in an urban jail spent an average of 41 days detained, compared to 37 days in 2018. In
midsize jails, the average lengths of stay for felony charges rose from 39 to 69 days, and in rural jails, the
average time grew from 20 to 38 days, which equated to 75 percent and 90 percent growth, respectively.

In seeking to better understand the factors driving increasing lengths of stay in jail populations, the Task
Force investigated aspects of court processing systems across the state that may be contributing to this
trend. In a sample of 13 counties, the average time for case processing increased 70 days between 2018
and 2022, illustrating the impact that court efficiency has on the jail population.® The Task Force
investigated the factors that may be contributing to this deceleration in court processing times, including
the indigent defense system, timelines in the adjudicatory process, and competency restoration delays.

Indigent Defense

Despite some recent expansions and improvements to the Oklahoma Indigent Defense System (OIDS),
indigent defense remains disjointed, underfunded, and struggling with challenges related to recruitment
and retention. The Indigent Defense Act established OIDS, which is comprised of one main office with as
many satellite offices as necessary for proper representation of indigent defendants. While OIDS is
subject to appointment to provide criminal trial representation in 75 of Oklahoma’s 77 counties, OIDS
staff attorneys do not have coverage across the state. Some counties are served by an OIDS office located
within the county (called a satellite office) or in a neighboring county, while other counties with no OIDS
satellite office provide indigent defense by private attorneys under contract with OIDS. Based on high
caseloads and relatively low attorney salaries, some OIDS offices struggle to recruit and retain attorneys,
particularly in rural areas.

Lags in the OIDS or private attorney application and appointment processes cause delays and longer case
processing times for indigent individuals and may cause indigent defendants to appear for early hearings
such as bail determinations without legal representation. Pauper’s affidavits, required to initiate the
application process for indigent representation, are often not provided to incarcerated individuals until
their first court appearances. In some jurisdictions, it was reported in interviews that indigent counsel is
not appointed for as long as 90 days after the individual’s arrest date, meaning defendants do not have
representation at their initial appearance. Without a clear and efficient process that establishes defense
counsel for the defendant, court processes are clogged with unrepresented individuals sitting in jail for
extended periods without an attorney to advise them on their case.

Speedy Trial and Continuances

Oklahoma'’s district court process includes multiple stages at which resolution of a case may be hindered.
The timely progression of cases through the pretrial phase is often impeded by frequent requests by
attorneys for continuances. Reasons for these continuances vary, with recurrent turnover within defense,
prosecution, and jail staff reported as contributing factors. Further, attorneys in some counties reported
that the completion of discovery procedures within the statutorily stipulated 10-day period prior to trial
is inadequate, and the inability to meet this deadline results in frequent continuances. Stakeholders
additionally underscored challenges related to state laboratory capacity for evidence analysis and delays
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in obtaining medical examiner reports driving continuances that prevent expeditious case proceedings,
especially for more serious cases.

Competency Hearings and Restoration

Lastly, competency restoration emerged as a recent obstacle resulting in delays in court processing
times. From 2017 to 2022, the state has encountered a 652 percent increase in the number of
individuals waiting for treatment at the Oklahoma Forensic Center (OFC) in Vinita.* While the total
amount of time individuals held in jail while on the waitlist to receive competency restoration at OFC is
not a metric that is tracked, defense attorneys, prosecutors, judges, and behavioral health providers all
noted an increased need for restoration services. ODMHSAS has recently received additional funds from
the legislature to increase capacity and initiate medication management prior to full competency
restoration services in county jails to address these delays. The impact of these recent measures on wait
times for competency restoration has yet to be assessed.

Jail Releases

Having examined findings that pertain to bookings, pretrial populations, and court processes
contributing to the length of stay, the final set of analyses focused on release trends between 2018 and
2022. This section of the report summarizes jail releases as they relate to law class and offense severity
as well as how bookings and releases contribute to the size of standing populations, defined as
individuals detained in jail on the last day of the fiscal year (June 30).

Of those released in 2022, more than 30 percent were for misdemeanor offenses, a percentage that has
grown across all jail types. The increase was smallest for midsize jails, where misdemeanors constituted
31 percent of releases in 2018 and 34 percent in 2022. In the urban jail, less than a quarter of individuals
released in 2018 were for misdemeanors, a proportion that grew to nearly 40 percent by 2022. In rural
jails, the proportion of misdemeanor releases nearly doubled, from roughly 16 percent of releases in
2018 to 30 percent by 2022.

Analyses of jail releases also revealed variations in the types of offenses for which individuals were
released, as depicted in Figure 11 below. In 2022, on average, less than a quarter of individuals released
from jail were charged with person-based offenses. This composition remained constant within rural jails
over time, although it did reflect an approximate 5 percentage point increase in urban and midsize jails.
Such changes largely corresponded with declines in the proportion of individuals released on drug
offenses, particularly within urban and midsize jails. There were also notable increases in the share of
releases for property, other, and traffic offenses in the urban jail, as well as higher proportions of
releases for violations and holds in urban and rural jails. Despite declines in the percentage of releases
due to violations or holds, midsize jails continued to have the largest share of such releases of any jail

type.
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Figure 11.
Releases by Offense Type
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In addition to law class and offense categories, data were examined to understand the charges for which
individuals were booked and ultimately released. While there was variation in the most frequent charges
across jail types, the most common charges were overwhelmingly consistent. In the urban jail,
possession of a controlled substance was the most frequent charge for individuals released in 2018 and
2022. Similarly, warrants and holds were most common in midsize jails, and possession of a controlled
substance (CDS) and DUI remained among the most frequent offenses at release in 2022 as they were in
2018 for rural jails. A complete list of the top five most frequent charges in each jail type can be found in
Figure 12 below.
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Figure 12.

Urban
1. Possession of CDS Possession of CDS
2. Possession with Intent to Distribute Unauthorized Use of Vehicle
3. DUI Domestic Assault and Battery
4, Burglary, 2™ Degree Hold
5. Unauthorized Use of Vehicle Distribution of CDS
Midsize
1. Warrant Warrant
2. Hold Hold
3. Possession of CDS Possession of CDS
4. Driving with License Revoked, Suspended  Public Intoxication
5. Misdemeanor Value — False Pretense Driving with License Revoked, Suspended
Rural
2018 2022
1. Possession of CDS DUI
2. DUI Possession of CDS
3. Failure to [comply, register] Domestic Assault and Battery
4. Assault and Battery Hold
5. Public Intoxication Burglary, 2" Degree

Source: Sample of six Oklahoma jails
Release and Reentry

To better understand the full scope of the release data, the Task Force looked more closely at the
mechanisms through which an individual is released from jail. According to Oklahoma statute, upon an
order for any kind of pretrial release, an individual must be released from custody “without undue
delay.”*" In practice, Task Force members and stakeholders alike report that individuals have at times
waited over a day to be released from jail following the issuance of a release order or payment of bond.
These challenges have been attributed both to jails’ technological and staffing limitations and case
processing delays.”™

In addition to delays in prompt releases, jail release procedures often include minimal reentry planning,
with no statute providing specific guidance to jails. Oklahoma law requires the State Department of
Health (DMH) to develop and ensure compliance with standards for jails, including uniform release
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procedures.® DMH requires that an individual in a city or county jail be positively identified, have their
authority for release verified, and have their property returned before release.® In other words, there
is no statewide requirement for county jails to support an individual being released from jail and focus
attention on the person’s future employment, housing, education, mental health, and substance use
treatment. While robust reentry planning in the jail setting is harder to facilitate than in a prison setting,
many states across the country have begun implementing transitional procedures to ensure the success
of an individual upon release, by connecting people to services or providing medication upon release. In
addition, both Task Force members and formerly incarcerated individuals reported that individuals are
occasionally released from county jails past midnight, often facing immediate barriers to accessing
transportation and housing. Stakeholders in Oklahoma County report the nonprofit Diversion Hub
schedules pick-ups for individuals released from the local jail to connect them with much-needed
resources, but no such service exists at a statewide level.

Funding and Technology Challenges

Two of the MODERN Justice Task Force goals included applying resources toward high-performing
strategies to increase public safety and increasing the cost-effectiveness of Oklahoma'’s state and local
justice systems through expanding the use of technology. Task Force members contemplated ways to
utilize existing resources efficiently and improve outcomes for those who are justice-involved.

Funding

Oklahoma’s counties rely heavily on their tax base to provide necessary government functions and
services. With limited resources and several important priorities, including infrastructure and education,
county jails are often left to operate with small budgets supported mostly through ad valorem taxes. i
To avoid operating in the red, many jurisdictions supplement budgets with sales tax increases; however,
this is an unsustainable, and often unattainable®®™, source of revenue as the public must approve the
initial increase and maintain the increase every few years on the ballot. Additionally, budgets are often
supplemented through civil asset forfeiture collections.® Though this has afforded various jurisdictions
across the state the ability to purchase necessary items for jail operations, this revenue stream is also
unreliable as it fluctuates and is split amongst other justice system stakeholders.

Unable to raise salaries to keep pace with current economic demands, sheriffs and jail administrators
across the state are struggling to hire and retain staff. Jail staff and deputies continue to leave the county
for better paying opportunities with municipal law enforcement, state corrections, Oklahoma Highway
Patrol, and other professions.” The result poses a serious threat to public safety both in and out of jail
facilities. Operating with vacancies can result in fewer deputies available to respond to issues in the
community and in the jail.

Justice system funding issues are not exclusive to county law enforcement; OIDS, public defenders,
district attorneys, courts, and behavioral health providers across the state expressed serious concerns
with hiring, retention, and the availability of services and treatment options. While the state helps
support these systems and progress has been made, including the realization of a 13 percent increase in
the district courts’ FY24 budget allocation, district attorneys saw only an 8 percent increase, and OIDS
did not see an increase in funding from FY23 to FY24. i

During the 2023 legislative session, funds from savings realized through State Questions 780 and 781,
approved by voters in 2016, were authorized for distribution to Oklahoma’s counties through the County
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Community Safety Investment Fund.* To receive funding, counties must submit an application to
ODMHSAS, and funds must be used for mental health and substance use treatment programs or other
health care programs, pretrial diversion programs, employment programs, education programs, or
housing programs. However, qualification for funding is based on total available funds and county
population, and the number of awards and allocation totals are left up to the discretion of ODMHSAS,
leaving room for funds to be dispersed inconsistently across the state.

Technology and Data

Finally, the Task Force identified challenges throughout this process due to the inconsistent collection of
data in jails across the state and because there is no standard information exchange protocol. This leaves
policymakers and the public with little knowledge of the challenges jails are facing or where to best
invest resources to ensure better outcomes for stakeholders and individuals who are justice-involved.
There are minimal data tracking and reporting requirements, and jail population data is not collected for
or regularly shared at the state level for analysis. Counties collect and track different data items and use
different variable codes making it difficult to assess multiple county characteristics and performance.
Data, including as a unique identifier, often do not follow an individual through various justice system
points, making it nearly impossible to understand how an individual moves through the system.

The Task Force noted that the utilization of technology to interact with those who are justice-involved is
limited. Court date notifications are not widely utilized, with no known county-wide court reminder
systems across the state, resulting in higher FTA rates. While some counties like Oklahoma and Tulsa
provide court date reminders, these are for subset defendant populations like those served by the public
defenders’ offices or on pretrial supervision. Further, the technology being utilized is not uniform, with
some counties using the more advanced option of automated text messaging, while other systems are
using phone calls to reach clients. The Task Force found that Oklahoma could better utilize automated
text message reminders to create a more efficient system. Similarly, while the pandemic sparked the
increased use of remote appearances, which created more efficiencies when employed, this technology
has not adapted to all its potential uses. The data demonstrate that individuals being held in one county
jail due to a warrant in another county impact the length of stay significantly. Task Force members
discussed that the use of remote appearances could help alleviate some of the challenges these
situations present.
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Recommendations

Having reviewed the key data findings, the Task Force convened in November and December 2023 to
identify possible solutions to address jail populations across the state of Oklahoma and the myriad
challenges identified throughout its study. During policy development discussions, the Task Force
reviewed the most pertinent data findings and analyzed examples of policies and practices implemented
in other states that have sought to address similar jail system challenges.

Increase opportunities for individuals with behavioral health issues to receive treatment
and be diverted from the criminal justice system when appropriate.

Recommendation 1: Expand behavioral health diversion.

In Oklahoma, the availability and utilization of behavioral health diversion resources vary greatly
between jurisdictions. Across the state, law enforcement professionals, judges, and attorneys expressed
that jail is often not the best intervention for individuals struggling with behavioral health challenges
who have committed low-level offenses. Some areas, like Oklahoma and Tulsa counties, have established
programs for these instances, including assisted outpatient treatment diversion programs. While other
parts of the state—particularly rural counties—have few alternatives to the traditional criminal justice
process for unwell or intoxicated individuals.

Oklahoma Department of Mental Health and Substance Abuse Services (ODMHSAS) has made significant
progress in addressing these challenges by expanding behavioral health diversion options, including the
expansion of urgent recovery centers run by Certified Community Behavioral Health Clinics and the
rollout of the 988 lifeline and mobile crisis units. By July 2024, there will be an urgent recovery center in
every county with a population of 20,000 or more, and in counties smaller than 20,000 without an
urgent recovery center in a larger contiguous county. However, greater collaboration between the courts,
law enforcement, district attorney (DA) offices, and behavioral health professionals is critical to
effectively utilizing existing behavioral health diversion options and expanding programming to meet
demand regardless of location.

Beyond the 988-crisis lifeline and the use of mobile crisis units, pre-arrest diversion resources are scarce
in the state. Upon encountering an individual in crisis who may be engaged in a low-level crime such as
trespassing, public intoxication, or loitering, law enforcement officers reported in interviews that they
have few options apart from arresting the individual. Pre-arrest diversion is underutilized in the limited
areas where it is available and is not significantly impacting the intended population as many people
with mental health issues are still admitted to jail. For example, nearly half of the 2,200 people with low-
level offenses screened by diversion liaisons at the Oklahoma County jail between October 2022 and
June 2023 reported current or past mental health needs. "

Task Force members indicated that arrest and booking may be perceived as necessary to connect those
with unmet behavioral health needs to treatment and supportive services. To respond to this very
dilemma, several states have initiated both pre- and post-arrest diversion programs to divert individuals
to community-based, harm-reduction interventions for low-level offenses driven by unmet behavioral
health needs.”™

27



The Task Force Recommends:

a) Establishing a behavioral health own-recognizance (ROR) option, following the medical ROR
model, through which ODMHSAS and the DA collaborate to divert someone from jail who has
behavioral health issues.

= Ensuring that ODMHSAS notifies the DA when someone who has been diverted is
released from a facility, so that the DA may delay filing charges to determine whether to
dismiss the case.

b) Increasing the use of Assisted Outpatient Treatment diversion programs beyond Oklahoma and
Tulsa counties.

c) Providing education for law enforcement, DAs, defense attorneys, and judges about the
availability of services in their community and diversion opportunities, including:

=  Encouraging the use of iPads in all law enforcement units; and
= Expanding behavioral health training (other than Crisis Intervention Team [CIT] training)
for law enforcement officers.

Recommendation 2: Regionalize behavioral health resources.

The small populations of many Oklahoman counties reduce the economies of scale for creating
behavioral health resources and drive up the cost per patient of providing treatment services.
Additionally, in the context of mental health professional shortages across the state,™" staffing rural
mental health and substance misuse treatment centers can be particularly challenging. Behavioral health
providers in rural areas expressed facing challenges in recruiting and retaining qualified professionals.

With funding from the opioid settlements and State Question 781 now being available for distribution to
county treatment programs across the state, the Task Force recognizes that the time is right for the
establishment of regionalized services so that smaller counties can utilize funding efficiently and
effectively to increase access to behavioral health services.

The Task Force Recommends:

a) Continuing growth of regional crisis centers and mental health facilities.
b) Expanding and increasing the utilization of sobering centers.

Recommendation 3: Improve competency restoration processes.

Similar to other states across the country, the COVID-19 pandemic upended Oklahoma’s competency
restoration process. As jails and treatment centers worked to control disease spread, the movement of
incarcerated people and evaluation processes slowed, leading to a backup of competency evaluations
and a growing waitlist for competency restoration at the OFC in Vinita. Although ODMHSAS has made
progress towards reducing this backlog, Oklahoma has yet to fully recover from this disruption, and jails
across the state struggle to safely care for individuals awaiting restoration at the OFC. Law enforcement
and court professionals across the state expressed frustration with the long restoration wait times, while
ODMHSAS works to implement a variety of solutions in the face of continued high rates of competency
restoration orders.
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The Task Force Recommends:

a) Encouraging the use of outpatient competency restoration for an enumerated list of felonies.
b) Requiring the judge make a finding that civil commitment has been considered by all parties
(judge, defense counsel, DA) before moving forward with competency restoration for all

misdemeanors.

c) Establishing a rebuttable presumption of not requiring competency restoration for
misdemeanors offenses with sentences of 90 days or less, and instead encouraging civil
commitment as an alternative after the determination that an individual is incompetent.

Recommendation 4: Expand behavioral health treatment options in jail.

Nationally, one in five adults experience mental illness each year. In correctional settings, the prevalence
of behavioral health needs doubles. An estimated 44 percent of individuals detained in local jails report a
history of mental illness.”i Despite these high rates, in 2019, less than 10 percent of jails in Oklahoma
reported that their facilities serve a behavioral health function, signaling that there may be thousands of
Oklahomans in custody who cannot access critical services.* il Without access to appropriate treatment
services, severely mentally ill and addicted individuals sit in Oklahoma jails for long periods of time
without adequate treatment, often decompensating, while causing significant challenges for jail staff
who are ill-equipped to manage their behaviors. Evidence also suggests that individuals struggling with
mental illness who do engage with treatment are less likely to commit serious offenses upon reentry.

The Task Force Recommends:

a) Establishing a Medicaid Waiver for jail-based mental health and substance use disorder
treatment, while maintaining current Medicaid coverage for hospital-based treatment of
individuals in jail or state custody.

Expand alternatives to arrest and incarceration in jail in order to preserve public safety
and reserve iail beds for the most serious public safetv risks.

Recommendation 5: Modify current cite and release policies.

In Oklahoma, law enforcement officers have statutory authority to issue a citation to an individual and
release them at the scene, in lieu of booking the person into jail for certain offenses. Officers have the
discretion to cite and release individuals with misdemeanor charges and violations of city ordinances.
Beyond providing the authority to issue a citation, the law does not provide additional guidance on when
citations are appropriate, but a recent law change authorizes officers to issue a verbal warning in lieu of
arrest when they encounter an individual with a misdemeanor arrest warrant from another county.
However, the implementation of this legislation has been stalled due to discrepancies in its
interpretation.

Law enforcement leaders and officers expressed interest in maintaining discretion to use cite and release
practices in lieu of booking an individual into jail. Officers described the time-intensive nature of the
booking process and acknowledged their desire to have more tools to manage their time. Cite and
release practices could provide officers with an option other than arrest and detention, but their
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utilization is largely dependent on local-level policymaking, the decisions of law enforcement leadership
from county to county, availability of cite and release dockets, and the discretion of individual officers.

The Task Force Recommends:

a) Adding clarifying language to 22 Okl. St. § 177, to ensure that law enforcement officers maintain
the ability to arrest on misdemeanor warrants from other counties.

b) Creating judicial dockets specifically for cite and release cases.

c) Authorizing the presumption of cite and release for certain offenses.

Recommendation 6: Prevent arrests for failure to appear when possible.

When an individual fails to appear in court for a hearing, interviews indicate that general practice in
Oklahoma involves the court issuing a bench warrant for that person’s arrest. Upon arrest for FTA,
individuals will typically be booked into jail. Some jurisdictions require that individuals who fail to appear
be guilty of a misdemeanor, as is authorized by statute, while practice in other counties does not include
adding this additional charge.* According to data from a sample of midsized jails across the state, 14.4
percent of jail bookings in 2022 had an FTA charge associated with that booking.

Evidence-based court notification systems that use call and text reminders have been shown to reduce
failures to appear, in some cases by as much as 31 percent, thus increasing case processing efficiency,
and saving on FTA-related costs.” The Task Force noted that there is no centralized statewide court date
reminder notification system in Oklahoma. For those few counties that provide court date reminder
systems, such as Tulsa County, stakeholders have observed that the FTA rate has reduced significantly as
a result.*" However, quantifiable FTA reductions in Tulsa, for instance, are not available as no benchmark
FTA rate prior to the system’s implementation was established.

The Task Force additionally noted that for individuals who have already failed to appear but present a
minimal public safety threat, opportunities to resolve their warrants in the community may prevent
unnecessary incarceration. Outside of Oklahoma and even within certain Oklahoma counties,
jurisdictions provide noncarceral approaches to FTAs, including opportunities to resolve FTA warrants in
the community and to receive a summons for initial FTAs. X

The Task Force Recommends:

a) Creating and investing in a statewide court date notification system.
b) Establishing statewide amnesty opportunities for individuals with FTA
warrants.

Create more fair and efficient pretrial release processes that rely on evidence-based
practices to safely reduce unnecessary pretrial incarceration.

Recommendation 7: Improve pretrial release decision-making by aligning current processes
with best practices.

With 75 percent of individuals detained in Oklahoma jails not yet convicted, Oklahoma’s pretrial
population was 10 percentage points higher than the national average as of 2019."" When investigating
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the state’s pretrial population further, the Task Force noted only 5 percent of all jail releases for a sample
of midsize jails in 2022 were released on ROR or personal recognizance bonds, while release on bail or
cash bond represented nearly 50 percent of all releases in midsize and rural jails in 2022. Further, since
2019 the average bail amounts across jail types have increased substantially.

The increase in bail amounts has coincided with an increase in length of stay across all jail types,
including a 70 percent increase in rural jails. Most jail administrators and sheriffs surveyed in 2023
attributed an individual’s inability to pay bail as a factor contributing to increased lengths of stay.
Alternatives to bail are limited, with most counties having no known pretrial supervision programs. The
statutory guidance on the structure of these programs is minimal, and of the few pretrial programs in
the state, most have substantial eligibility restrictions.V

Meanwhile, studies show that pretrial detention negatively impacts employment and earnings over time
and leads to more continued involvement in the criminal justice system and longer sentences, compared
to those individuals not held in pretrial detention. *" Additionally, research has shown that money bond
does not increase court appearance, is associated with a higher likelihood of rearrest, and results in
disproportionate rates of detention for Black individuals and those with limited financial means.*Vi

In response, several states, including Tennessee, Arizona, and Nebraska have adopted a presumption or
requirement of release under the least restrictive conditions to assure return to court and no criminal
conduct.Vi Many states have also implemented pretrial systems that use pretrial risk assessment tools,
that focus on the risk a person poses to return to court or engage in criminal conduct, rather than
whether the person can afford to buy their way out of detention. Pretrial risk assessments that have
been validated on the target population on which they are used have been shown to result in more
accurate and appropriate release decisions resulting in higher court appearance rates and lower rates of
rearrest across both lower and higher risk groups.” Lastly, to develop buy-in for the use of pretrial
release programs, several states and local jurisdictions have also formalized training for court actors on
evidence-based pretrial decision-making.'

The Task Force Recommends:

a) Examining the feasibility of establishing a statewide pretrial release program through a
continuation of the MODERN Justice Task Force, with a report and recommendations for state
leaders by July 1, 2024.

= As a part of this study, require the MODERN Justice Task Force review pretrial research
and best practices related to requiring the least restrictive release conditions.

b) Establishing guidelines for pretrial release programs operating across the state that:

= Utilize the results of a validated pretrial risk assessment to establish an appropriate
supervision level;

=  Provide graduated sanctions and incentives as a guide for responding to behavior on
supervision;

= Ensure programs are utilizing technology where appropriate; and

= Ensure programs provide wrap-around services to increase success on supervision,
including drug testing, voluntary mental health and substance use treatment, assistance
with transportation, etc.

¢) Expanding use of real-time global positioning system (GPS) monitoring for pretrial release,
including smartphone technology to remove barriers of ankle monitoring.
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| Streamline adjudicatory processes to address increasing lengths of stay.

Recommendation 8: Establish timelines to streamline the court process and strengthen speedy
trial provisions.

Pretrial lengths of stay have increased in Oklahoma, with case processing times now taking longer to
reach disposition in 2022 than in 2018 in many counties across the state. For instance, in Roger-Mills
County, the period from the opening of the case until final disposition increased 61.5 percent and Adair
County experienced a 49 percent increase."

With a multitude of hearings and steps in the adjudicatory process, delays at each phase slow the
progression of the case through the court system. Stakeholders across the state report that case
processing times are impacted specifically by discrepancies in timelines for charges being filed across
counties, the timely completion of discovery, and the frequency of continuances.

The Task Force Recommends:

a) Establishing a 5-day time frame (including weekends and holidays unless the 5™ day is a
weekend or holiday) for filing charges after arrest unless the DA requests an extension.
b) Providing formal opportunities for discovery to be provided by both parties earlier in the
adjudicatory process by:
= Requiring police reports to be provided by the DA to defense counsel as soon as they
are received by the DA and no later than 3 days before the preliminary hearing.
= Requiring the defense counsel and DA confer at formal arraignment to establish a
discovery deadline, and absent agreement from parties, the 10-day deadline shall stand.
The judge is still authorized to establish the discovery deadline of their preference.

c) Establishing time frames for court processes, to ensure cases are processed in a timely fashion
by:

= Limiting the total number of continuances to one continuance each for defense and

prosecution, absent extenuating circumstances stated on the record.
Limiting the period of a continuance to 20 days.

= Requiring continuance requests be made in person by an attorney, with a written
explanation.

= Requiring data to be collected on the total number of continuances, the reason for a
continuance, and the hearing for which the continuance was requested and reported to
the Administrative Office of the Courts.

= Limiting extension of a preliminary hearing to no more than 30 days beyond the prior
hearing date.

= Prohibiting an attorney or firm of record from requesting withdrawal or removal from a
case after the preliminary hearing, absent an appealable conflict.

=  Establishing a statewide accelerated docket for certain victimless offenses, including
cases that do not involve witnesses or extensive discovery.
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Recommendation 9: Authorize the use of virtual hearings for an individual’s initial appearance
when they are held in a county other than that of the county with an active warrant.

When detained individuals have an active warrant from a different jurisdiction, they must be transported
to the original county for an initial appearance. This process is not only time-consuming for officers, but
is also costly, inefficient, and leads to increases in an individual's length of stay.

The Task Force Recommends:

a) Utilizing virtual hearings for initial appearances before the magistrate of the county with the
active warrant when an individual is held in a different county when technology allows.

Recommendation 10: Improve the process through which indigent defendants are appointed
counsel to avoid extended pretrial detention when appropriate.

Stakeholder interviews indicate that length of stay is also impacted when an indigent defendant requires
counsel to be appointed. Outside of the two major metropolitan areas, Oklahoma’s indigent defense
process does not automatically provide defendants with counsel for initial appearances, when the
defendant’s liberty is at risk. Without representation at the bail determination, defendants are more
likely to face extended pretrial detention'l. Interviews indicate that defendants receive the application
for indigent defense at inconsistent points in the pretrial phase — with some receiving the application at
jail booking, while most others do not receive the paperwork until after the initial appearance, which
can sometimes cause delays in an individual’s pretrial release.

Further, while the law ensures that a defendant posting bond cannot disqualify them from receiving an
indigent defense attorney, stakeholder interviews indicate implementation of this change is not
occurring uniformly across the state.

The Task Force Recommends:

a) Each district court reviews its bond paperwork, to ensure that the denial of indigent defense
counsel is not based on the defendant’s ability to post bond.

b) The Administrative Office of the Courts provide education for judges regarding the recent
statute change, which prohibits ability to pay bond from being the sole basis for denying an
individual an indigent defense attorney.

¢) Ensuring that a person unable to post bond be appointed a public or OIDS attorney without
applying for indigency.

Improve release processes and prioritize jail beds for those who pose the greatest risk
of flight or to the public.

Recommendation 11: Implement policies that will improve release decisions by prioritizing safe
reintegration into communities and connecting justice-involved individuals with appropriate
services upon release.

Sheriffs and jail administrators across the state expressed a need for modifications to how individuals are
released from jail and for additional mechanisms to safely reduce populations. Individuals released from
jail often encounter barriers to successful reintegration such as limited reentry planning and releases in
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the middle of the night. Thus, many individuals return to their communities with few resources and
unprepared to succeed.

Additionally, when overcrowding persists, jail staff in some counties report sending names of individuals
with low-level offenses or low bail amounts who remain in jail to judges for reconsideration of bail, in
order to ensure sufficient jail beds for those with the most serious charges or risk of flight. Though the
law entitles those incarcerated in county jails to earn 5 days off their sentence for every 4 days that rules
and regulations are followed, Oklahoma jails do not utilize earned time credits, missing opportunities to
incentivize safe and compliant behavior in detention and help manage crowded jail conditions.

The Task Force Recommends:

a) Ensuring safe, efficient reintegration to communities by:
= Establishing jail reentry resources to immediately connect people being released from
jail with services.
= For individuals who are sentenced to jail, requiring their discharge from jail occurs
between 9 a.m. and 6 p.m. on the day of discharge.
=  When individuals receive a judicial order of release, authorizing an individual to opt into
being released directly from court following the judge’s release order.
b) Authorizing an individual to pick up clothes and property from jail after being released.
c) Ensuring jails establish credit-earning procedures that encourage good behavior from detainees
and ensure jail space for high-risk individuals.
d) Authorizing jail administrators and sheriffs to petition the court, with DA approval, to release an
individual pretrial.

Invest in and improve victim services in order to better serve victims and survivors of
crime.

Recommendation 12: Invest funds directly and utilize technology to better serve victims and
survivors of crime and prevent future victimization.

Within the jail data analyzed by the Task Force, domestic assault and battery was the most frequent
person-based offense at admission to jails in 2022. The proportion of person-based offenses varied
across jails of different sizes, ranging from 26 percent of admissions in the urban jail to 16 percent of
admissions in the midsized jails in 2022. In June 2023, the District Attorney’s Council, which already
allocates funding for at least one victim witness coordinator in every judicial district, voted to add
additional victim services staff to their funding formula. As such, moving into the next budget cycle each
DA'’s office is presumed to not only require at least one victim witness coordinator but additional victim
services staff as well, regardless of population in recognition of the central role that victims play. This
investment in victim services comes at a critical time, as funding for victim services in the community has
been declining over time. Federal grants for organizations in the community, like nonprofits, serving
crime victims have been declining over time, dropping over 50 percent since 2018."" The Task Force
recognizes both the need to cement these positive changes in funding and the opportunity to continue
to invest in and modernize how the local justice systems across the state serve victims and survivors of
crime.
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The Task Force Recommends:

a) Modernizing funding for victims and survivors by:

b)

d)

Codifying the current funding practice by the District Attorney’s Council for Victim
Witness Coordinators and victim services in statute as a part of the District Attorney’s
Council’s duty to establish an equitable distribution plan for allocation of any funds for
state prosecution.

Establishing stable and annual funding for programs that serve victims of domestic
violence as a line item in the budget, distinct from the victim witness coordinator
funding within DAs’ offices.

Identifying barriers to completion of lethality assessments by law enforcement to assist victims
and prevent future victimization by tracking data on the results of lethality assessments.
Establishing a database for law enforcement to access the assessment’s results:

Where the Lethality Assessment Protocol determines the subject of the assessment to
be at moderate or high risk for further violence, the information that has been collected
by law enforcement through the lethality assessment is separately reported, through a
database to which the DAs and judges across the state may have access. This
information should be used to determine if further assessment of the victimizer is
necessary to understand the nature and severity of the threat.

Utilizing technology to better serve victims:

Invest in a centralized, interactive victim resource portal.
More easily facilitate remote appearances for victims of crime.

Prioritize investments to address hiring and retention challenges to ensure necessary and
appropriate services across jail systems.

Recommendation 13: Maximize resources by regionalizing the delivery of vital services for jails
in rural and hard-to-hire areas of the state.

Jails across the state are struggling to hire and retain deputies and jail staff. In 2012, Oklahoma enacted
HB 2499, permitting counties to jointly create a regional jail by resolution of their governing boards. The
regional jail commissions are composed of the sheriff and presiding county commissioner from each
county within the district. With finite resources to address challenges, some Oklahoma counties have
begun partnering with neighboring counties to provide detention services.

The Task Force Recommends:

a) Counties consider adopting a regional approach for custodial and/or treatment services to
maximize staffing potential and provide the best quality of care for those in their custody.
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Recommendation 14: Increase funding and improve funding mechanisms for criminal justice
stakeholders and operations.

Another way to increase hiring and retention rates for sheriff departments is to prioritize salaries;
however, with the funding of jails so heavily reliant upon the county’s taxpayers, and with the
unavoidable expenses that come with running a jail facility, there is little room in department budgets to
increase pay of deputies or staff. Adding to that strain, the state's jails are not reimbursed by the state
for the actual cost of holding state inmates. Jails are often also unable to provide adequate healthcare or
maintain the upkeep of facilities, with most jails having failed health department inspections in 2022.

During interviews with stakeholders across the state, the staffing challenges in law enforcement are
matched by the challenges of attracting and retaining DAs, OIDS attorneys, and county court staff. Sheriff
and DA budgets are often supplemented with civil asset forfeiture dollars to obtain necessary equipment
or to supplement salaries. Additionally, due to a lack of investments, mental health and substance use
services and resources are limited and fragmented across the state.

The Task Force Recommends:

a) Requiring the statutorily established DOC reimbursement rate to be updated to more accurately
reflect the cost to incarcerate an individual awaiting DOC custody.

b) Matching funding for public defender offices to OIDS office funding.

c) Supplementing budgets for law enforcement officers, attorneys, and courts through alternative
funding sources, including opioid abatement settlement dollars or the sale of front license tags.

| Ensure oversight and accountability.

Modernizing Oklahoma'’s local justice systems will require careful implementation and oversight.
Legislative and administrative changes may be needed after implementation to enable the state to
realize the goals of justice reinvestment. Data analysis has been a vital component of the Task Force
process and has been necessary in order to develop the recommendations. The ongoing collection and
analysis of data and performance measures to ensure what is anticipated actually occurs is a necessary
component for implementation of these changes. The lack of detailed data collection and inadequate
integration capabilities currently prevent state and local leaders from being able to regularly assess local
criminal justice system outcomes. Data in Oklahoma at the county level, including from district courts,
court clerks, local law enforcement, and jails, are not consistently collected or tracked across the state.

Recommendation 15: Utilize technology to standardize the collection and reporting of local
criminal justice data and facilitate better justice outcomes for all those impacted by the system.

The implementation of these recommendations will be complex and will require coordination and
management. Several states that have enacted similar comprehensive reform packages have established
oversight councils to track implementation, report on outcomes, and recommend adjustments if
necessary.

The robust analysis of data is a critical component of tracking outcomes and measuring performance of
justice systems. Of the 77 counties, there is no uniform data management software that is utilized,
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causing disparate tracking of data. Specifically, counties collect different data variables, use different
offense codes, and even use different formats while attempting to track similar data. The data systems
within the county are asynchronous, meaning there are challenges integrating datasets within a county,
not to mention at the statewide level. It is critical that decision makers at the state and local levels are
able to access key data metrics, to monitor the performance and outcomes of the local justice system.

The Task Force noted multiple instances where quantifiable outcomes would have greatly improved
decision-making had they been available. For instance, when discussing the number of continuances or
improvements in FTA rates following Tulsa County’s implementation of a court notification system,
having better data would have enabled leaders to make more informed decisions about what is and is
not functioning well in the state.

The Task Force Recommends:

a) Establish the MODERN Justice Task Force as a standing oversight body to oversee the legislative
and implementation processes for policies passed based on recommendations, support ongoing
collaboration among local and state justice system stakeholders, and conduct further study on
establishing a statewide pretrial services agency in Oklahoma.

= Charging the MODERN Justice Task Force with conducting follow-up studies on
establishing a statewide pretrial services agency, a law enforcement-assisted diversion
program in Oklahoma, and a pilot program to review the use of lethality assessments.

= Requiring data collected by various state and local agencies be reported to the Task
Force, which will review data trends, assess outcomes, and identify gaps that should be
addressed, possibly through future legislation or administrative changes.

= Requiring standardized submission of data from local criminal justice stakeholders.
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